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I. Introduction

In 1722, a chimney sweep in London found a gemstone, took
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it to have it appraised, and the jeweler “lost it".!

The chimney
sweep sued for damages, and an English court instructed the jury
to “presume the strongest against [the defendant], and make the val-
ue of the best jewels the measure of their damages.” The English
court concluded that the spoliator should bear the risk of any error
in judgment by the jury as to the value of the gem.”

The English court applied an ancient principle, one with roots
in Roman law: omnia praesumuntur contra spoliatorem." “[A]ll things
are presumed against a despoiler.” In doing so, the court issued an
adverse inference instruction to a jury based on the failure to pre-
serve evidence relevant to the dispute. In penalizing the jeweler’s
spoliation of evidence, the court created a common law duty to pre-
serve evidence.

This duty to preserve evidence, with its Roman law origins,
has taken on vastly different meanings in modern civil law jurisdic-

tions compared to their common law counterparts’ Some say there

1 Armory v. Delamirie, 1 Str. 505, 93 Eng. Rep. 664 (K.B. 1722).

2 Id; see also JAMIE S. GORELICK ET AL. DESTRUCTION OF EVIDENCE §
2.1 (2017); Robert Keeling, Sometimes, Old Rules Know Best: Returning to the
Common Law Conceptions of the Duty to Preserve in the Digital Information
Age, 67 CATH. U. L. REV. 67, 78-9 (2018).

3 Armory, supra note 1; GORELICK ET AL, supra note 2, § 2.1.

4 See Mead v. Papa Razzi Rest.,, 899 A.2d 437, 446 (R.1. 2006).

5 See Trigon Ins. Co. v. United States, 204 F.R.D. 277, 284 (E.D. Va. 2001).

6 Other common law countries require parties to preserve potentially rele-
vant information for civil litigation and investigations. See The Sedona Confer-
ence, Commentary on Managing International Legal Holds, 24 SEDONA CONF. J.
172 (2023). In the UK, “[a]s soon as litigation in contemplated, the parties’ legal
representatives must notify their clients of the need to preserve disclosable
documents,” including documents that support the other party’'s case. Id. at
173; Civil Procedure Rules PD 31B, 1 7 (UK).

Ryukoku Law Review, Vol. 59, No. 2 (2026), 2 (258)



The Duty to Preserve

is no duty to preserve in the civil law tradition.” Yet, as any Japa-
nese practitioner will tell you, that is not entirely accurate. Japan's
Code of Civil Procedure Article 234 provides for “Preservation of
Evidence” where a court finds that “unless the examination of evi-
dence is conducted in advance, it will be difficult to use the evi-

»8 . .
In medical malpractice cases, where Japanese courts have

dence.
found potential for alteration or destruction of medical records, they
have issued orders to produce the records in order to preserve
them.” At the same time, Japanese courts require a showing of con-
crete facts sufficient to infer a risk of spoliation before issuing the
preservation order.”

Therein lies the trap for the unsuspecting Japanese litigant
confronting litigation in the United States. While Japan and the
United States may share a similar starting point in Roman law, U.S.
courts have drastically different expectations regarding litigants’
duty to preserve evidence. Litigants in the United States have a
duty, without being ordered by a court, to preserve information and
things reasonably anticipated to be discoverable in foreseeable liti-
gation or a government investigation.

There can be a high price to pay for failing to understand

these different expectations. In the In re Actos (Pioglitazone) Litiga-

7 See, e.g., John M. Barkett, The Duty to Preserve: Lawyers Beware! , NAT.
RES. & ENV'T, Winter 2011, at 53, 54.

8 Minji Soshoho [Minsoho] [C.Civ.Pro.] Law No. 109 of 1996, art. 234.

9 See, e.g., Tokyo Koto Saibansho [Tokyo High Ct.] Dec. 24, 1981, Sho 56 (ra)
no. 722, 464 Hanrei Taimuzu [Hanta] 99; Osaka Koto Saibansho [Osaka High
Ct.] Nov. 19, 1958, Sho 33 (ra) no. 182, 9 [Gemin] (11) 2275.

10 See, e.g., Hiroshima Chiho Saibansho [Hiroshima Dist. Ct.] Nov. 21, 1986, Sho
51 (so) no. 11, Hanrei Taimuzu [Hanta] 221.
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tion, a jury in a federal district court in Louisiana imposed a $6 bil-
lion punitive damage award against Takeda Pharmaceuticals for its
disregard of the risks associated with a drug it manufactured and
sold. Combined with $3 billion assessed against a co-defendant, the
jury awarded a total of $9 billion in punitive damages — one of the
largest punitive damages verdicts in U.S. history."

The district court judge drastically reduced the punitive
damages award in accordance with modern U.S. Supreme Court
jurisprudence, but the question remains: Where did that verdict
come from? In other litigation involving the very same drug, defen-
dants either won or were assessed far more modest damages. Is
this simply an example of a U.S. jury run amok?

The difference can be explained, in part, by an adverse infer-
ence instruction. The judge in the Louisiana case found Takeda
spoliated evidence, and she instructed the jury that it could pre-
sume the destroyed information was adverse to Takeda.”

I have determined Takeda‘--had a duty to retain docu-

ments and files pertaining to their product Actos -. I in-

struct you that many of the files and documents were
destroyed after the Takeda companies had the legal ob-
ligation to retain them---. You have heard evidence

those files and documents were on the computers of ---

11 In re Actos (Pioglitazone) Prods. Liab. Litig., No. 6:11-MD-2299, 2014 WL
7781455, at *1-2 (W.D. La. Oct. 27, 2014); Feeley & Matsuyama, Multibil-
lion-Dollar Punitive Award In First Federal Actos Bladder Cancer Trial,
BLOOMBERG BNA (Apr. 11, 2014).

12 In re Actos (Pioglitazone) Prods. Liab. Litig., No. 6:11-MD-2299, 2014 WL
2921653, at *18 (W.D. La. June 23, 2014).
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certain key Takeda executives ---. I instruct you that
many of those files and documents cannot be restored or
reconstructed---. I instruct you that you are free to in-
fer those documents and files would have been helpful
to the plaintiffs or detrimental to Takeda, if you feel the
evidence you have heard supports that inference.”

The jury inferred the worst.

In short, despite common origins, the duty to preserve evi-
dence in the United States is different from that found in Japan, and
the difference matters. The Japanese litigant facing the threat of lit-
igation (or a regulatory investigation) in the United States must un-
derstand the duty to preserve and how to meet that obligation.

This article seeks to facilitate that understanding. It address-
es the who, what, when, where, how, and why of the duty to pre-
serve. With its common law origins, the duty to preserve varies
from jurisdiction to jurisdiction in the United States. This article fo-
cuses on how that duty is defined in the federal courts, utilizing the
federal rules and leading cases to define the norms and then cases
involving Japanese litigants to illustrate their application.

Part II explains the why. It sets out how the duty to pre-
serve is defined and the sanctions for breach of that duty. Part III
defines when the duty to preserve arises. What facts trigger a liti-
gant’s duty to preserve? Part IV addresses what must be pre-
served and by whom. Part V addresses the how. In a world where

information types multiply and information volumes grow exponen-

13 Id at 1.
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tially, how are litigants to find and preserve information that may
be relevant to anticipated litigation or a government investigation?
Finally, the Conclusion provides a working example and insights
into best practices for potential litigants: practices and workflows
that ensure they meet their duty to preserve and avoid potential
sanctions. There are lessons to be learned from $9 billion in puni-

tive damages.

II. Preserve Why?

A. The Duty to Preserve & Spoliation

Federal courts have consistently held that parties for whom
litigation or a government investigation is reasonably foreseeable
have an affirmative duty to preserve potentially relevant informa-
tion, regardless of whether a court formally mandates preservation."
Judges are instructed: “People and companies have a duty, without
being so ordered by a court, to preserve documents that they rea-
sonably anticipate may be discoverable in foreseeable litigation.”"

What happens when they fail to preserve potentially relevant
information? Spoliation. In Zubulake v. UBS Warburg, LLC, a lead-
ing case addressing the duty to preserve, the court defined spolia-
tion as “the destruction or significant alteration of evidence, or the

failure to preserve property for another’s use as evidence in pending

14 See, e.g., Bozic v. City of Washington, 912 F. Supp. 2d 257, 267 (W.D. Pa.
2012).

15 David K. Isom, Electronic Discovery Primer for Judges, 2005 FED. CTS. L.
REV. 1, § IL.C.1 (2005).

Ryukoku Law Review, Vol. 59, No. 2 (2026), 6 (262)



The Duty to Preserve

" This definition is standard.

or reasonably foreseeable litigation.
The court in the Takeda Pharmaceuticals case adopted it verbatim."”
Other courts have adopted variations on the same. In a recent
trade secrets case involving an individual Japanese defendant, the
federal district court stated simply, “[s]poliation occurs when a party
destroys, significantly alters, or fails to preserve evidence after its
duty to preserve arose.”®

The result is that a breach of the duty to preserve, ie. spolia-
tion, can arise from (1) destroying, (2) altering, or (3) failing to pre-
serve potential evidence when litigation or a government investiga-

tion is reasonably foreseeable.

B. Sanctions

Sanctions for destroying, altering, or failing to preserve have
varied over time. Prior to the 2015 amendments to the Federal
Rules of Civil Procedure, courts in some jurisdictions in the United
States held that “the sanction of an adverse inference may be appro-
priate in some cases involving the negligent destruction of evidence

because each party should bear the risk of its own negligence.””

16 Zubulake v. UBS Warburg, LLC, 229 F.R.D. 422, 430 (S.D.N.Y 2004).

17 In re Actos (Pioglitazone) Prods. Liab. Litig., No. 6:11-MD-2299, 2014 WL
2872299, at *1 (W.D. La. June 23, 2014). See also Tri-Cnty. Motors, Inc. v. Am.
Suzuki Motor Corp., 494 F. Supp. 2d 161, 176 (ED.N.Y. 2007), affd, 301 F. App'x
11 (2d Cir. 2008).

18 Microvention, Inc. v. Balt USA, LLC, No. 8:20-cv-02400-JLS-KES, 2023 WL
7476998, at *2 (C.D. Cal. Oct. 5, 2023), report and recommendation adopted, No.
8:20-cv-02400-JLS-KES, 2023 WL 7634109 (C.D. Cal. Nov. 13, 2023).

19 Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 108 (2d Cir.
2002).

Ryukoku Law Review, Vol. 59, No. 2 (2026), 7 (263)



Article

Jurists acknowledged that “when one party is responsible for losing
evidence, it is fairer to make the party at fault suffer the conse-
quences of that loss rather than the innocent party”™ and “imposing
sanctions only where evidence is destroyed willfully or in bad faith
creates perverse incentives and encourages sloppy behavior.”™

Courts in other jurisdictions rejected this position, requiring a
finding of intentional misconduct or bad faith prior to adopting
harsher sanctions, including an adverse inference instruction.”
They reasoned that while intentional destruction of evidence may
give rise to a reasonable inference that the evidence was unfavor-
able, negligent behavior does not. Information lost due to negligence
may have been favorable to either party.23

In 2015, the Supreme Court adopted this more restrictive in-
terpretation for spoliation of electronically stored information when

24

it revised Federal Rule of Civil Procedure 37(e).” The new rule re-

jected case law permitting an adverse inference instruction based

20 Letter from Hon. James C. Francis 1V, Magistrate Judge, US. Dist. Ct. for
the SD.N.Y. to the Comm. on Rules of Practice & Procedure (Jan. 10, 2014),
available at http://www.regulations.gov/index.jsp#!documentDetail;D=U-
SCRULES-CV-2013-0002-0395.

21 Sekisui Am. Corp. v. Hart, 945 F. Supp. 2d 494, 504 n. 51 (S.D.N.Y. 2013).

22 See, e.g, Aramburu v. Boeing Co., 112 F.3d 1398, 1407 (10th Cir. 1997); Mor-
ris v. Union Pac. RR., 373 F.3d 896, 902 (8th Cir. 2004).

23 See Fed. R. Civ. P. 37(e) advisory committee’s note to 2015 amendment.

24 Fed. R. Civ. P. 37(e), as amended in 2015. Rule 37(e) applies only to electroni-
cally stored information. For tangible things, including paper documents, fed-
eral courts continue to apply the common law, including doctrines recognizing
the court’s inherent authority to sanction a party for spoliation. See, e.g.,
EEOC v. GMRI, Inc, 2017 WL 5068372, *2 (S.D. Fla. Nov. 1, 2017); The Sedona
Conference, Commentary on Legal Holds Second Edition: The Trigger & the
Process, 20 SEDONA CONF. J. 341, 353 (2019).

Ryukoku Law Review, Vol. 59, No. 2 (2026), 8 (264)
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on a finding of mere negligence.25 Instead, it created a two-tiered
standard, which limits when the harshest sanctions may be imposed:
If electronically stored information that should have
been preserved in the anticipation or conduct of litiga-
tion is lost because a party failed to take reasonable
steps to preserve it, and it cannot be restored or re-
placed through additional discovery, the court: (1) upon
finding prejudice to another party from loss of the infor-
mation, may order measures no greater than necessary
to cure the prejudice; or (2) only upon finding that the
party acted with the intent to deprive another party of
the information’s use in the litigation may: (A) presume
that the lost information was unfavorable to the party;
(B) instruct the jury that it may or must presume the
information was unfavorable to the party; or (C) dismiss
the action or enter a default judgment.”

The rule creates a decision tree.

(1) Rule 37(e) Failure to Take Reasonable Steps
The first part of the rule asks whether (a) electronically
stored information (ESI) has been lost, and (b) if so, should it have
been preserved? This codifies the common law duty to preserve for
ESL? If the answer is yes for both questions, courts then examine

(c) whether the responding party failed to take reasonable steps.

25 Fed. R. Civ. P. 37(e) 2015 advisory committee’s note to 2015 amendment.
26 Fed. R. Civ. P. 37 (e).
27 Fed. R. Civ. P. 37(e) advisory committee’s note to 2015 amendment.

Ryukoku Law Review, Vol. 59, No. 2 (2026), 9 (265)
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As the drafters noted, perfect preservation is often impossi-
ble® In evaluating the reasonableness of a party’s efforts to pre-
serve ESI, the courts apply a negligence standard, one tailored to
the facts of the case. Courts consider the party’s sophistication and
whether the steps taken and costs incurred to preserve ESI were
proportional to the amount in controversy.”

If a party failed to take reasonable steps to preserve the ESI,
the courts then examine (d) whether the lost information can be re-
stored or replaced through additional discovery.” If the lost ESI
can be restored or replaced, the court may order remedial measures
but not impose sanctions.”

If the lost ESI cannot be restored or replaced, the court en-
gages in two distinct analyses, depending on whether the spoliating
party intended to deprive the opposing party of the use of the lost

information in the litigation.

(2) Rule 37(e)(1) Sanctions for Prejudice
If a court finds mere negligence, pursuant to Rule 37(e)(1), it
may sanction only after first “finding prejudice to another party
from loss of the information.””

The moving party generally bears the burden of proof for

each of the above four elements. But proof of prejudice is different.

28 Id.

29 See, e.g., Fast v. GoDaddy.com LLC, 340 F.R.D. 326, 344 (D. Ariz. 2022); Fed.
R. Civ. P. 37(e) advisory committee’s note to 2015 amendment.

30 Fed. R. Civ. P. 37(e)(1).

31 Id

32 Id

Ryukoku Law Review, Vol. 59, No. 2 (2026), 10 (266)
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“The rule does not place a burden of proving or disproving preju-
dice on one party or the other” and instead “leaves judges with dis-
cretion to determine how best to assess prejudice.””

Some courts will find prejudice “when spoliation prohibits a
party from presenting evidence that is relevant to its underlying
case.” Other courts find mere proof the lost ESI was relevant to
the claims or defenses is insufficient, but proof of the loss of a “smok-
ing gun” is not required.” Instead, they look for evidence that “plau-
sibly ‘suggests’ that the spoliated ESI could support the moving par-

936

ty’s case. Some courts find “a violation of a records retention

policy creates a rebuttable presumption that the missing evidence
was unfavorable to the responsible party.”37

On finding prejudice to the moving party, the court has
“broad discretion” to sanction, but it may order measures “no great-

»38
Common examples of

er than necessary to cure the prejudice.
such measures include:
- Payment of attorney’s fees and costs associated with in-

vestigating the spoliation and seeking sanctions;”

33 Fed. R. Civ. P. 37(e) 2015 advisory committee’s note to 2015 amendment.

34 Paisley Park Enters., Inc. v. Boxill, 330 F.R.D. 226, 236 (D. Minn. 2019).

35 In re Keurig Green Mountain Single-Serve Coffee Antitrust Litig., 341 F.R.D.
474, 495 (SD.N.Y. 2022)(“Proof of relevance . .. does not necessarily equal proof
of prejudice.”).

36 [Id.; Karsch v. Blink Health Ltd., No. 17-cv-3880 (VM) (BCM), 2019 WL
2708125, at *21 (S.D.N.Y. June 20, 2019).

37 Martinez v. City of Chicago, No. 14 C 369, 2016 WL 3538823, at *23 (N.D. IlL
June 29, 2016).

38 Borum v. Brentwood Vill, LLC, 332 F.R.D. 38, 49 (D.D.C. 2019).

39 See In re Keurig Green Mountain Single-Serve Coffee Antitrust Litig., 341
FRD. at 498; Borum, 332 F.RD. at 49-50; Paisley Park Enters., Inc., 330 F./”

Ryukoku Law Review, Vol. 59, No. 2 (2026), 11 (267)
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- Payment of the costs of obtaining discovery from litigants
or third parties to cure the prejudice™:

- Payment of a monetary sanction to the court™:

- Permitting introduction of evidence at trial by the oppos-
ing party regarding the loss of information™

- Instructions to the jury regarding their consideration of
“lost evidence”" and

- Exclusion of evidence the spoliating party would other-
wise present™:

A finding of prejudice and possible sanctions under Rule 37(e)(1),

however, does not end the analysis.

(3) Rule 37(e)(2) Sanctions for Intent to Deprive
The courts also inquire into the mens rea of the spoliating
party. If the court finds the party that lost the information “acted
with the intent to deprive another party of the information’s use in

the litigation” the court may, pursuant to Rule 37(e)(2), impose the

N RD. at 238 (D. Minn. 2019); Fast v. GoDaddy.com LLC, 340 F.R.D. 326, 355 (D.
Ariz. 2022).

40 Charlestown Cap. Advisors, LLC v. Acero Junction, Inc., 337 F.R.D. 47, 68
(S.D.N.Y. 2020).

41 Paisley Park Enters., Inc., 330 F.R.D. at 238.

42 In re Keurig Green Mountain Single-Serve Coffee Antitrust Litig., 341 F.R.D.
at 497-98; Fashion Exch. LLC v. Hybrid Promotions, LLC, No. 14CV1254SH-
SOTW, 2019 WL 6838672, at *10 (S.D.N.Y. Dec. 16, 2019).

43 In re Keurig Green Mountain Single-Serve Coffee Antitrust Litig., 341 F.R.D.
at 497-98; Gov't Emps. Health Assn v. Actelion Pharms. Ltd., 343 F.R.D. 474,
487 (D. Md. 2023).

44 In re Keurig Green Mountain Single-Serve Coffee Antitrust Litig., 341 F.R.D.
at 497-98; Fashion Exch. LLC, 2019 WL 6838672, at *7.

Ryukoku Law Review, Vol. 59, No. 2 (2026), 12 (268)
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harshest of sanctions. They include:

(1) the court’s presumption that the lost evidence was

unfavorable to the spoliating party;

(2) a mandatory or permissive adverse inference instruc-

tion to a jury that it must or may presume the same; or

(3) dismissal of plaintiff's claims or a default judgment

against defendant.”
As a result, in a bench trial, the court may presume the “lost” evi-
dence was adverse to the party that spoliated it, and, in a jury trial,
the court may instruct the jury as the trier of fact that it must or
may presume as much.® The court in the Takeda Pharmaceuticals
case did the latter when it instructed the jury regarding Takeda's
loss of relevant ESL"

The last sanction, dismissal of plaintiff's claims or default
judgment against defendant, ends the lawsuit for plaintiffs and
leaves only a damages determination for defendants. Such terminat-
ing sanctions are an “extreme remedy not to be ordered lightly.”*
They are reserved for those instances where lesser sanctions are in-
sufficient, e.g., where the spoliation has severely impaired the other
party’s ability to present their case making it unfair to continue;

placed an intolerable burden on the court and judicial system; or the

45 Fed. R. Civ. P. 37(e)(2).

46 Fed. R. Civ. P. 37(e) advisory committee’s note to 2015 amendment.

47 In re Actos (Pioglitazone) Prods. Liab. Litig., No 6:11-MD-2299, 2014 WL
2872299 at *1 (W.D. La. June 23, 2014).

48 Am. Career Coll. Inc. v. Medina, 673 F. Supp. 3d 1139, 1149-50 (C.D. Cal
2023); Conn. Gen. Life Ins. Co. v. New Images of Beverly Hills, 482 F.3d 1091,
1096 (9* Cir. 2007).

Ryukoku Law Review, Vol. 59, No. 2 (2026), 13 (269)
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sanction is necessary to deter similar misconduct.”

Courts need not find prejudice in order to impose these sanc-
tions.” But courts must find intent. Most courts have defined the
“Intent to deprive another party of the information’s use in the liti-
gation” as “the equivalent of bad faith,” meaning the destruction of
evidence “for the purpose of hiding adverse evidence.” This re-
quires proof of more than mere negligence and more than an inten-
tional act resulting in the destruction of evidence.® Courts look for
evidence of “the willful destruction of evidence with the purpose of
avoiding its discovery by an adverse party” for use in the case be-
ing litigated.”

Courts recognize that while direct evidence of intent is pre-
ferred, it is rare”® Because one cannot determine precisely what a
person thought or intended at the time of spoliation, circumstantial
evidence may be accorded equal weight with direct evidence” As
a result, courts hold “smoking gun” proof of a spoliation with an in-

. . 56 . “ .
tent to deprive is not necessary.” Instead, they consider “circum-

49 Freeman v. Giuliani, 691 F. Supp. 3d 32, 63-64 (D.D.C. 2023); Webb v. District
of Columbia, 146 F.3d 964, 971 (D.C. Cir. 1998).

50 Skanska USA Civ. Se. Inc. v. Bagelheads, Inc., 75 F.4th 1290, 1311 (11th Cir.
2023); Fed. R. Civ. P. 37(e)(2) advisory committee’s note to 2015 amendment.

51 Skanska USA Civ. Se. Inc, 75 F4th at 1312.

52 In re Keurig Green Mountain Single-Serve Coffee Antitrust Litig., 341 F.R.D.
474, 496 (S.D.N.Y. 2022); Leidig v. Buzzfeed, Inc., No. 16 Civ. 542 (VM) (GWG),
2017 WL 6512353, at *11 (S.D.N.Y. Dec. 19, 2017).

53 Jones v. Riot Hosp. Grp. LLC, 95 F.4th 730, 735 (9th Cir. 2024).

54  Fast v. GoDaddy.com LLC, 340 F.R.D. 326, 339 (D. Ariz. 2022); Auer v. City
of Minot, 896 F.3d 854, 858 (8th Cir. 2018).

55 CATS3, LLC v. Black Lineage, Inc,, 164 F. Supp. 3d 488, 500 (S.D.N.Y. 2016).

56 Paisley Park Enters., Inc. v. Boxill, 330 F.R.D. 226, 236 (D. Minn. 2019).

Ryukoku Law Review, Vol. 59, No. 2 (2026), 14 (270)
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stantial evidence, witness credibility, motives of the witnesses in a

»57 . . .
Relevant considerations include

particular case, and other factors.
the timing of the destruction, affirmative steps taken to delete the
evidence, and selective preservation.58

While the courts uniformly consider both direct and circum-
stantial evidence of intent, they are divided on the burden of proof.
Some require only proof of intent by a preponderance of evidence.”
In a 2025 decision, the Second Circuit clarified that the “usual rule in
civil cases,” the preponderance of evidence standard, applies to in-
tent findings under Rule 37(e)(2), and the trial courts may delegate
intent determinations to the jury.” In contrast, given the nature of
the sanction, some circuits require proof by “clear and convincing
evidence” of an intent to deprive another litigant of the use of the
information, and the judge evaluates the evidence.”

When thinking about the duty to preserve, Rule 37(e) is not
the only legal standard requiring preservation and not the only au-
thority for imposing sanctions for spoliation. Federal courts may
sanction a party for the attempted but unsuccessful spoliation of
electronically stored information based on the court’s inherent au-

thority to control judicial proceedings.” Federal courts may sanc-

57 Id.

58 Jones v. Riot Hosp. Grp. LLC, 95 F.4th 730, 735 (9th Cir. 2024).

59 OmniGen Rsch. v. Yonggiang Wang, 321 F.R.D. 367, 372 (D. Or. 2017); Fast,
340 F.R.D. at 335.

60 Hoffer v. Tellone, 128 F.4th 433, 440-41 (2d Cir. 2025).

61 See, e.g, Gov't Emps. Health Ass'n v. Actelion Pharms. Ltd,, 343 F.R.D. 474,
482 (D. Md. 2023); Micron Tech., Inc. v. Rambus Inc., 917 F. Supp. 2d 300, 324
(D. Del. 2013).

62 Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 517-18 (D. Md.”
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tion a party for spoliation of a tangible thing, as opposed to electron-
ically stored information, based on the court’s inherent authority,
and it may dismiss a case based solely on a finding of negligence
where the loss of evidence will result in unfairness.”

Federal courts may sanction spoliation following violation of a
court order based on Fed. R. Civ. P. 37(b), which authorizes sanc-
tions against a party for failing to obey a discovery order.”” When
Toppan Photomasks, a Japanese semiconductor manufacturer, sued
a former employee for theft of trade secrets, a federal court imposed
sanctions on the former employee after he violated a preservation
order. The court required the defendant pay the costs of Toppan’s
forensic computer examiner hired to recover deleted information
and pay reasonable attorney’s fees associated with the motion and
hearing.” This rule expressly authorizes a court to treat violation of
a court order requiring preservation and production of information
as civil, or, in extreme cases, criminal contempt of court potentially
resulting in imprisonment.”

Federal statutes also expose litigants to criminal liability for a
failure to preserve information. Courts have upheld criminal
charges filed, pursuant to 18 US.C. § 1503, alleging obstruction of

justice where corporate employees engaged in willful destruction of

N 2010), aff’d in part, modified in part, No. MJG-06-2662, 2010 WL 11747756 (D.
Md. Nov. 1, 2010).

63 Silvestri v. General Motors Corp., 271 F.3d 583, 590 (4th Cir. 2001).

64 Fed. R. Civ. P. 37(b)(2); Victor Stanley, Inc., 269 F.R.D. at 520.

65 Toppan Photomasks, Inc. v. Park, No. C-13-03323 MMC (DMR), 2014 WL
2567914, at*12 (N.D. Cal. May 29, 2014).

66 Victor Stanley, Inc., 269 F.R.D. at 539-542.
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documents during a civil employment discrimination case.” 18 US.C.
§ 1519 criminalizes falsification, concealment, or destruction of doc-
uments with an intent to impede a government investigation, re-
gardless of whether an official proceeding is imminent or pending.68
Following adoption of the Sarbanes-Oxley Act in 2002, it is a felony
offense to alter, destroy, or conceal documents or things with the in-
tent to obstruct a federal investigation.” And courts have sanc-
tioned attorneys, pursuant to 18 US.C. § 1927, for misrepresenta-
tions relating to preservation of electronically stored information,
finding the misrepresentations “unreasonably and vexatiously” mul-
tiplied the proceedings.”

But application of these federal statutes is rare, as are sanc-
tions based on the court’s contempt powers. And, following the
2015 amendments to the federal rules, most courts have found sanc-
tions based on the court’s inherent authority preempted where Fed-
eral Rules of Civil Procedure 37(e) applies.”

The result is that most sanctions for failure to preserve infor-
mation are imposed pursuant to Federal Rule 37(b) if there is a vio-
lation of a court order, and 37(e) if there is not. And court-ordered
preservation is the exception rather than the rule. As a result, this

article focuses on application of Rule 37(e), and the bottom line for

67 United States v. Lundwall, 1 F. Supp. 2d 249, 255-56 (S.D.N.Y. 1998).

68 United States v. Gray, 642 F.3d 371, 377 (2d Cir. 2011).

69 Sarbanes-Oxley Act of 2002, Pub. L. No. 107204, § 802, 116 Stat. 745, 800,
codified at 18 US.C. § 1519.

70 Pable v. Chicago Transit Auth, 145 F.4th 712, 725-26 (7th Cir. 2025).

71 Gregory v. State of Montana, 118 F.4th 1069, 1079 (9th Cir. 2024); Fed. R. Civ.
P. 37(e) advisory committee’s note to 2015 amendment.
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Rule 37(e) is a three-part analysis. When evaluating the failure to
preserve ESI, the courts examine: (1) whether a party failed to take
reasonable steps to preserve ESI that should have been preserved
and the lost information cannot be restored or replaced; (2) if that
failure and loss prejudiced the other party; and (3) if the spoliating
party acted with intent to deprive another party of the information’s
use in litigation.”

The first step — whether a party failed to take reasonable

steps to preserve ESI — will be addressed next.

I11. Preserve When?

A. Anticipation of Litigation

The legal standard for when the duty to preserve arises de-
pends on the jurisdiction.73 The majority of federal courts utilize
some variation of a reasonable foreseeability test. Some circuits use
that very language: The duty arises when future litigation is “rea-
sonably foreseeable,” or “once a party reasonably anticipates litiga-

5

tion.”” In some circuits, the duty to preserve arises when a party

72 In re Keurig Green Mountain Single-Serve Coffee Antitrust Litig., 341 F.R.D.
474, 494 (SD.NY. 2022).

73  See, e.g., Spoliation Sanctions by US Circuit Court Chart, Practical Law
Checklist 0-549-3879.

74  Gerlich v. US. Dep't of Justice, 711 F.3d 161, 170-71 (D.C. Cir. 2013); Micron
Tech,, Inc. v. Rambus Inc., 645 F.3d 1311, 1320-21 (Fed. Cir. 2011).

75 Zubulake v. UBS Warburg, LLC (Zubulake 1V), 220 FR.D. 212, 218 (SD.N.Y.
2003). See also Gordon v. DreamWorks Animation SKG, Inc., 935 F. Supp. 2d
306, 314 (D. Mass. 2013); Medcenter Holdings Inc. v. WebMD Health Corp., 692
F. Supp. 3d 81 (SD.N.Y. 2023); In re Delta/AirTran Baggage Fee Antitrust
Litig,, 770 F. Supp. 2d 1299, 1307 (N.D. Ga. 2011).
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knows or should know information may be relevant in future litiga-
tion. In Fujitsu Ltd. v. Federal Express Corp., a case involving ship-
ping damage and accusations that Fujitsu spoliated evidence, the
court held the duty to preserve “arises when the party has notice
that the evidence is relevant to litigation or when a party should
have known that the evidence may be relevant to future litigation.””
A few jurisdictions use language that implies a stricter standard:
they impose a duty to preserve when a party “knew, or should have

»77 . .
But the analysis remains

known, that litigation was imminent.
much the same.

The courts are uniform in holding that the duty to preserve
may arise well before the complaint gets filed. The language wheth-
er litigation is “reasonably foreseeable”, “reasonably anticipated,” or
“Imminent” suggests as much. The courts have stated this express-
ly. In Toppan Photomasks, the court held the duty to preserve “aris-
es not only during litigation but also extends to that period before
the litigation when a party reasonably should know that the evi-
dence may be relevant to anticipated litigation.”

Perhaps less obvious, but equally important, the duty to pre-
serve does not arise at the same time for all parties. “Federal courts

across the country have recognized that a plaintiffs duty to pre-

76 Fujitsu Ltd. v. Fed. Exp. Corp., 247 F.3d 423, 436 (2d Cir. 2001). See also
Byrd v. Alpha All Ins. Corp., 518 F. App'x 380, 384 (6th Cir. 2013); Bashir v.
Home Depot, 2011 WL 3625707, at *4 (D.N.J. Aug. 16, 2011); Turner v. United
States, 736 F.3d 274, 282 (4th Cir. 2013).

77 See, e.g., Trask-Morton v. Motel 6 Operating L.P., 534 F.3d 672, 681 (7th Cir.
2008); Turner v. Pub. Serv. Co. of Colo., 563 F.3d 1136, 1149 (10th Cir. 2009).

78 Toppan Photomasks, Inc., 2014 WL 2567914 *5 (N.D. Ca. May 29, 2014). See
also Gerlich, 711 F.3d at 170-71. Bashir, 2011 WL 3625707, at *4..
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serve is more often triggered before litigation commences, in large

»79 .
Plain-

part because plaintiffs control the timing of the litigation.
tiffs will often seek out an attorney and formulate an intent to sue
before a defendant will anticipate being sued.

The courts are also uniform in imposing an objective stan-
dard. “If a reasonable person would have expected litigation, a par-
ty’s duty to preserve generally is triggered.” The courts consis-
tently ask, “not whether the party in fact reasonably foresaw
litigation, but whether a reasonable party in the same factual cir-
cumstances would have reasonably foreseen litigation.”

In multi-district litigation involving approximately 2,500 plain-
tiffs alleging they were injured by a drug Otsuka Pharmaceutical
manufactured, the court acknowledged that “mere awareness of po-
tential liability is insufficient to trigger a duty to preserve.”” The
“mere existence of a potential claim” or “the distant possibility of liti-

gation” is insufficient®™ Courts look for objective indices of a credi-

ble threat of litigation. The court in the Otsuka Pharmaceuticals

79 Vander Pas v. Bd. of Regents of Univ. of Wisconsin Sys., 664 F. Supp. 3d 893,
905 (E.D. Wis. 2023).

80 Title Cap. Mgmt., LLC v. Progress Residential, LLC, 2017 WL 5953428, at *4
(S.D. Fla. Sept. 29, 2017).

81 Micron Tech., Inc. v. Rambus Inc., 645 F.3d 1311, 1320 (Fed. Cir. 2011). See
also The Sedona Conference, The Sedona Conference Commentary on Legal
Holds, Second Edition: The Trigger & the Process, 20 SEDONA CONF. J. 341,
354 (2019).

82 In re Abilify (Aripiprazole) Prod. Liab. Litig, 2018 WL 4856767 at *2 (N.D.
Fla. 2018).

83 Micron Tech,, Inc. v. Rambus Inc., 645 F.3d 1311, 1320 (Fed. Cir. 2011); In re
Abilify (Aripiprazole) Prod. Liab. Litig., 2018 WL 4856767, at *4; Oracle Am.,
Inc. v. Hewlett Packard Enter. Co., 328 F.R.D. 543, 550 (N.D. Cal. 2018)).
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case looked for “a credible probability that it will become involved
in litigation, seriously contemplates litigation, or when it takes spe-
cific actions to commence litigation.”™

The inquiry is fact specific. As the court in Fujitsu and subse-
quent cases explain, when the duty to preserve arises is assessed
case-by-case, with the courts exercising broad discretion to confront
“the myriad factual situations inherent in the spoliation inquiry.”®
Reference to the court’s discretion and a myriad of factual situations,
however, offers scant guidance. A survey of the case law and litera-
ture offers more.”

First, there is no question that receipt of a summons and
complaint triggers the duty to preserve.87 At this point, litigation is
not just “reasonably anticipated” or “imminent”, it is underway.*
Prior to litigation though, courts look for “trigger dates” and have
found the following events may trigger the duty to preserve:

- Internal investigation or notice of the type of incident that

typically gives rise to litigation, e.g., a cybersecurity inci-

84 In re Abilify (Aripiprazole) Prod. Liab. Litig., 2018 WL 4856767, at *4; Oracle
Am, Inc, 328 FR.D. at 550.

85 Fujitsu Ltd. v. Fed. Express Corp., 247 F.3d 423, 436 (2d Cir.2001).

86 See Duty to Preserve Evidence (Federal) , PRACTICAL LAW PRACTICE NOTE
w-019-0638; Reasonable Anticipation of Litigation Under FRCP 37(e): Triggers
and Limits, PRACTICAL LAW PRACTICE NOTE w-008-2708; The Sedona Confer-
ence, The Sedona Conference Commentary on Legal Holds, Second Edition:
The Trigger & the Process, 20 SEDONA CONF. J. 341, 354 (2019).

87 The Sedona Conference Commentary on Legal Holds, Second Edition, supra
note 86, at 354.

88 Borum v. Brentwood Vill, LLC, 332 F.R.D. 38, 46 (D.D.C. 2019); McIntosh v.
U.S., 2016 WL 1274585, at *32 (S.D.N.Y. Mar. 31, 2016); Kronisch v. U.S, 150
F.3d 112, 126 (2d Cir. 1998).
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dent, theft of trade secrets, serious personal injury™:

- Government investigation or enforcement action of the
type that commonly trigger follow-on litigation,” e.g.
charges filed by a federal agency such as the Equal Em-
ployment Opportunity Commission;

- Prior litigation involving the same subject matter;”

- Related disputes between similarly situated parties in the
same industry”

- Formation of an intent to sue or file a complaint with a
regulatory agency, evidenced by, e.g., research into poten-
tial claims or defenses; meetings regarding potential litiga-
tion; drafting pleadings; or discussions with key witness-
es.”

- Receipt of communications threatening specific legal ac-
tion for violation of a right, seeking settlement of a claim;
requesting preservation of evidence, or demanding a par-

ty cease-and-desist from infringing on that right.94

89 McCabe v. Wal-Mart Stores, Inc., 2016 WL 706191, at "2 (D. Nev. Feb. 22,
2016)).

90 M & T Mortg. Corp. v. Miller, 2007 WL 2403565, at *5-6 (ED.N.Y. Aug. 17,
2007); AOT Holding AG v. Archer Daniels Midland Co., No. 19-2240, 2021 WL
6118175, at *6 (C.D. Ill. Sept. 3, 2021).

91 Williams v. BASF Catalysts LLC, 2016 WL 1367375, at *7 (D.N.]J. Apr. 5,
2016); Stinson v. City of New York, 2016 WL 54684, at *4 (S.D.N.Y. Jan. 5, 2016).

92  Phillip M. Adams & Assocs., L.L.C. v. Dell, Inc., 621 F. Supp. 2d 1173, 1190-91
(D. Utah 2009).

93 Apple Inc. v. Samsung Elecs. Co., Ltd., 888 F. Supp. 2d 976, 997 (N.D. Cal.
2012); Rimkus Consulting Group, Inc. v. Cammarata, 688 F.Supp. 598, 612-3 (S.D.
Tex. 2010).

94  See, e.g., Gonzalez-Bermudez v. Abbott Labs. PR Inc., 214 F. Supp. 3d 130,
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Each of the above depends on the facts. An employer may not rea-
sonably anticipate litigation with every rumor or angry employee.
But a specific claim of discrimination, as opposed to an angry ex-
change, may cause a reasonable employer to anticipate litigation. A
demand letter expressing hope to “amicably resolve [the] claim short
of litigation” will not establish a credible threat of litigation,” a de-
mand letter stating an “explicit” threat will” Toppan Photomask’s
letter advising the former employee it would discontinue severance
payments and threatening legal action triggered that defendant’s
duty to preserve.97

Trigger dates may also depend on the jurisdiction. Some
courts have found industry knowledge, knowledge about legal dis-
putes between similarly situated parties, may trigger the duty to
preserve. In a patent case involving Dell, ASUS, and other comput-
er manufacturers, the court held the fact that Toshiba had paid bil-
lions of dollars to settle a class action and Sony was litigating a class
action based on the same alleged defect was sufficient to trigger the
duty to preserve.98 “The industry as a whole was aware of potential

»99

litigation.”™ In a products liability action against Isuzu Motors, Ltd.

N 162 (D.P.R. 2016)); Bagley v. Yale Univ, 318 F.R.D. 234, 241 (D. Conn. 2016);
CBF Industria de Gusa S/A v. AMCI Holdings, Inc., No. 13CV2581PKCJLC,
2021 WL 4190628, at *14 (S.D.N.Y. Aug. 18, 2021).

95 Menapace v. Alaska Nat'l Ins. Co., No. 20-CV-00053-REB-STV, 2020 WL
6119962, at *17 (D. Colo. Oct. 15, 2020).

96 Cache La Poudre Feeds, LLC v. Land O'Lakes, Inc., 244 FR.D. 614, 623 (D.
Colo. 2007).

97 Toppan Photomasks, Inc., 2014 WL 2567914 *5 (N.D. Ca. May 29, 2014).

98 Phillip M. Adams & Assocs., L.L.C. v. Dell, Inc,, 621 F. Supp. 2d 1173, 1191 (D.
Utah 2009).

99 Id. at 34.
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and its American subsidiaries, the court allowed plaintiffs to intro-
duce evidence that Isuzu failed to preserve raw test data related to
the alleged design defect because of Isuzu's knowledge of a rollover
problem involving other similarly designed vehicles and “other infor-
mation known industry wide involving the rollover factor.”™
Contrast that with the Otsuka America Pharmaceuticals case.
Plaintiffs alleged Otsuka spoliated evidence by failing to preserve
emails for three custodians with information about the safety of the
drug in question.'” The court rejected plaintiffs’ arguments for an
industry-wide trigger for a duty to preserve finding “it improperly
places too much emphasis upon events other than those generated

"1 1t then re-

by the plaintiffs or those who are similarly situated.
jected plaintiff's spoliation claims finding Otsuka America did not
reasonably anticipate litigation until plaintiffs began filing suit, well
after the emails were purged from the company’s computer sys-
tems.'”

After suit was filed against Toyobo Japan and Toyobo Amer-
ica, Inc. alleging its product was defective and allowed bullets to
pierce vests worn by law enforcement officers, plaintiffs alleged

4

Toyobo spoliated evidence.” The court again rejected claims that

industry-wide knowledge created a duty, and it rejected a “shift-

100 Livingston v. Isuzu Motors, Ltd., 910 F. Supp. 1473, 1494 (D. Mont. 1995).

101 In re Abilify (Aripiprazole) Prod. Liab. Litig, 2018 WL 4856767 (N.D. Fla.
2018).

102 Id. at *3.

103 Id. at *9.

104 Point Blank Sols., Inc. v. Toyobo Am., Inc., No. 09-61166-CIV, 2011 U.S. Dist.
LEXIS 42239, at *1 (S.D. Fla. Apr. 5, 2011).
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ing-duty” theory that a subpoena issued as part of a government in-
vestigation created a duty to plaintiffs: both were “incompatible with
the basic rule that a duty is owed to a specific party.”'”

Knowledge of a government investigation does, however, cre-
ate a duty to preserve. While the “reasonable anticipation of litiga-
tion” language is standard, the courts are clear that the duty to pre-
serve also arises in government investigations. Recipients of a civil
investigative demand owe a duty to government agencies to pre-
serve and produce all relevant information.'™ Receipt of notice of a
government investigation may also make civil litigation reasonably
foreseeable and extend that duty to civil litigants."”

Whether a government investigation or civil litigation, the Se-
dona Conference, a nonprofit legal policy research and educational
organization, provides a good working rule summarizing when the
duty to preserve arises: reasonable anticipation of litigation arises
when [1] a party is “on notice of a credible probability that it will be-
come involved in litigation”, [2] when it “seriously contemplates initi-
ating litigation,” or [3] “when it takes specific actions to commence

litigation.”'®

105 Id. at *76-77.

106  See, e.g., In re Delta/Airtran Baggage Fee Antitrust Litig., 770 F.Supp.2d
1299, 1307-8 (N.D. 2011); Point Blank Sols., Inc., 2011 WL 1456029, at *1.

107 AOT Holding AG v. Archer Daniels Midland Co., No. 19-2240, 2021 WL
6118175, at *6 (C.D. IIL. Sept. 3, 2021).

108 The Sedona Conference, The Sedona Conference@> Commentary on Legal
Holds: The Trigger & the Process, 20 SEDONA CONF. J. 341, 366, 370-77 (2"d ed.
2019).
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IV. Preserve What?

A. The Scope of the Duty to Preserve

Once the duty to preserve is triggered, a potential litigant
must decide what to preserve. The scope of the duty to preserve
has changed over time. In 2003, when Judge Scheindlin handed
down the foundational Zubulake v. UBS Warburg decisions, she de-
scribed a litigant’s duty as: “a duty to preserve what it knows, or
reasonably should know, is relevant in the action, is reasonably cal-
culated to lead to the discovery of admissible evidence, is reasonably
likely to be requested during discovery and/or is the subject of a

. . »109
pending discovery request.

110 the

While some courts continue to utilize this standard,
2015 amendments to the Federal Rules of Civil Procedure arguably
narrowed the scope. In 2015, the Supreme Court eliminated the
“reasonably calculated to lead to the discovery of admissible evi-
dence” language previously found in Rule 26(b)(1), which defines the
scope of discovery."! The rule now states: “Parties may obtain dis-

covery regarding any nonprivileged matter that is relevant to any

109 Zubulake v. UBS Warburg LLC, 220 FR.D. 212, 217 (SD.N.Y. 2003); Toppan
Photomasks, Inc. v. Park, No. C-13-03323 MMC (DMR), 2014 WL 2567914, at*12
(N.D. Cal. May 29, 2014).

110  See Duty to Preserve Evidence (Federal) , PRACTICAL LAW PRACTICE NOTE
w-019-0638, EPAC Tech.,, Inc. v. HarperCollins Christian Publ'g, Inc.,, 2018 WL
1542040, at *17 (M.D. Tenn. Mar. 29, 2018); Harbor v. Cherniss, 2017 WL
2472242, at *2 (E.D. Cal. June 8, 2017).

111 Summary of the Report of the Judicial Conference Committee on Rules of
Practice and Procedure, at Rules App. B-30-B-31 (Sept. 2014); Andrew M. Par-
dieck, The Shifting Sands of Cost Shifting, 69 Clev. St. L. Rev. 349, 357 (2021).
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party’s claim or defense and proportional to the needs of the case.™ "

This rule offers two guideposts for preservation: (1) a party must
preserve what it reasonably should know may be relevant to the
claims and defenses in a case, and (2) is proportional to the needs of
the case.

This does not mean that if potentially relevant, a potential liti-
gant need preserve “every shred of paper, every e-mail or electronic

"% One need not preserve multiple copies of the same

document.
document.™ Instead, “anyone who anticipates being a party or is a
party to a lawsuit must not destroy unique, relevant evidence,” as-
suming the cost of preserving that information is proportional to the
needs of the case.

This requirement applies to recorded information and tangi-
ble things in existence when the duty to preserve is triggered, as

"> The requirement applies to information

well as that created after.
a potential litigant may use to support its claims or defenses, as well
as that which “an opposing party is likely to request.”""® The Zubu-
lake court states clearly: litigants “must not destroy unique, relevant

evidence that might be useful to an adversary.”""

112 Fed. R. Civ. P. 26(b)(1).

113 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217 (SD.N.Y. 2003).

114 Id. at 218; Point Blank Sols., Inc. v. Toyobo Am., Inc., No. 09-61166-CIV, 2011
U.S. Dist. LEXIS 42239, at "33 (S.D. Fla. Apr. 5, 2011).

115 Zubulake, 220 F.R.D. at 218.

116 Goldstein v. Denner, 310 A.3d 548, 576 (Del. Ch.), cert. denied, No. 2020-1061-
JTL, 2024 WL 776033 (Del. Ch. Feb. 26, 2024), and appeal refused, 346 A.3d
1123 (Del. 2024).

117  Zubulake, 220 F.R.D. at 217-8.
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B. Whose Information Must Be Retained?
(1) Custodians & Key Players

Since Zubulake, courts have often analyzed what must be re-
tained in terms of whose information a party should preserve. In
the corporate context, Zubulake and its progeny state that the duty
extends to “those employees likely to have relevant information —
the ‘key players’ in the case.”™
The cases and commentary refer to these key players as

“ . » 119
custodians”,

Le. (a) individuals in possession of data that is poten-
tially relevant to a case; and (b) those responsible for data types or
repositories for a given entity."”

Litigation involving larger organizations will typically require
preservation of information controlled by (a) hands-on actors, e.g.
employees, Human Resources, and supervisors involved in the
events giving rise to the dispute; (b) information technology staff
who maintain shared information systems, e.g. Microsoft 365 or Goo-
gle Workspace; and (c) third parties providing cloud-based produc-
tivity or collaboration tools, e.g. Salesforce.com or Slack.

For each, the courts require potential litigants to engage in
an “intentional and systematic approach that includes custodian in-

. » . . . . 121
terviews” in selecting whose information to preserve.” The selec-

118 Id. at 218; Matter of In re Skanska USA Civil Southeast Inc,, 340 F.R.D. 180,
185 (2021).

119 See EDRM Glossary, https://edrm.net/wp-content/uploads/2017/03/
20160422-EDRM-Glossary-2.pdf (last visited Apr. 29, 2026).

120 See Reasonable Anticipation of Litigation Under FRCP 37(e): Triggers and
Limits, PRACTICAL LAW PRACTICE NOTE w-008-2708.

121 Goldstein v. Denner, 310 A.3d 548, 576 (Del. Ch.), cert. denied, No. 2020-1061-
JTL, 2024 WL 776033 (Del. Ch. Feb. 26, 2024), and appeal refused, 346 A.3d”
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tion “must be designed to respond fully to document requests and
to produce responsive, nonduplicative documents during the rele-
vant period.”"*

The courts encourage cooperation with the opposing party in
that selection.'” In Nissan N. Am., Inc. v. Johnson Elec. N. Am.,
Inc., a breach of contract case involving a parts manufacturer, the
court cited well-established law: “Electronic discovery requires coop-
eration between opposing counsel and transparency in all aspects of
preservation and production of ESL""*

In the typical case, the Federal Rules of Civil Procedure re-
quire the parties to meet and confer to establish a discovery plan
before engaging in discovery.125 The discovery plan states the par-
ties’ views on foundational issues, including preservation of electron-
ically stored information," and parties typically negotiate, or at-
tempt to negotiate, preservation of specific custodians’ information

. . 127
and information management systems.

N 1123 (Del. 2024); DR Distributors, LLC v. 21 Century Smoking, Inc., 513 F.
Supp. 3d 839, 926-27 (N.D. IIl. 2021).

122 Kleen Prods. LLC v. Packaging Corp. of Am., No. 10 C 5711, 2012 WL
4498465, at *1 (N.D. Il Sept. 28, 2012), objections overruled, No. 10 C 5711, 2013
WL 120240 (N.D. Ill. Jan. 9, 2013)

123 Nissan N. Am., Inc. v. Johnson Elec. N. Am., Inc., No. 09-CV-11783, 2011 WL
1002835, at *12 (E.D. Mich. Feb. 17, 2011); William A. Gross Constr. Assocs., Inc.
v. Am. Mfrs. Mut. Ins. Co,, 256 F.R.D. 134, 136 (S.D. N.Y. 2009).

124 Nissan N. Am, Inc, 2011 WL 1002835, at *4; William A. Gross Constr. Assoc.,
Inc., 256 F.R.D. at 136.

125 Fed. R. Civ. P. 26(f).

126 Id. at 26(£)(3)(C).

127  See, e.g., In re: Copaxone Antitrust Litigation, No. 2:22-CV-1232 (JXN/JSA),
2026 WL 1080393, at *2 (D.N.J. Mar. 27, 2026); D. Md. Loc. R. App. D., Principles
for the Discovery of Electronically Stored Information in Civil Cases, Princi-/
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Negotiating custodians whose information will be preserved
creates certainty, but also a duty. In one recent case, a federal
court sanctioned a litigant that failed to preserve text messages
from five (5) custodians who were not “primary players” but they
“were certainly key players” with potentially relevant information
and they were identified by the parties during initial negotiation of

. 128
a discovery plan.

(2) Possession, Custody, or Control
The selection of key players whose information will be pre-
served does not end the analysis. The Federal Rules of Civil Proce-
dure permit requests for production of documents, electronically
stored information, or tangible items, in a party’s “possession, custo-

"% Ag a result, potential litigants are required to pre-

dy, or control.
serve not only information employees may have in their immediate
possession, but also information or things held by third parties, so
long as it is within the litigant's “possession, custody, or control.”™

Possession generally refers to actual physical possession, and

custody typically includes both some form of possession and legal

N ple 2.02 (Conference of the Parties), https://www.mdd.uscourts.gov/discovery.

128 Matter of In re Skanska USA Civ. Se. Inc.,, 340 F.R.D. 180, 186 (N.D. Fla.
2021)

129  Fed.R.Civ.P. 34(a)1).

130 Id.; see, e.g., La Belle v. Barclays Cap. Inc., 340 F.R.D. 74, 81 (SD.N.Y. 2022) ;
U.S. Equal Emp. Opportunity Commn v. MVM, Inc., 2020 WL 6482193, at *1 (D.
Md. Nov. 2, 2020).;

Possession, Custody, and Control of ESI in Federal Civil Litigation, PRACTI-
CAL LAW PRACTICE NOTE w-002-9023.
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authority over the object.131 Control is broader. It encompasses
constructive possession. “‘[D]Jocuments are considered to be under a
party’s control when that party has the right, authority, or practical
ability to obtain the documents.”™”

The courts are uniform in imposing on the party seeking pro-
duction the burden of establishing the opposing party’s control over
the documents.” The courts are split on the standard to apply:
Some apply a “legal right” or authority standard; some a “practical
ability” standard; some both."”

The legal right standard finds control when a party has a le-
gal right to obtain information, documents, or things on demand, of-
ten because of a contractual or principal-agent relationship.* The
practical ability standard is broader and examines access, whether
as a practical matter the party can obtain the document, electroni-
cally stored information, or tangible item.™

The difference matters. Time after time, Japanese litigants in
the U.S. get caught in discovery disputes related to possession, cus-
tody, or control. Which standard applies often determines whether
a Japanese subsidiary based in the United States must provide in-

formation in the possession of its parent corporation in Japan.

131 See, e.g, Mirlis v. Greer, 80 F.4th 377, 382 (2d Cir. 2023).

132 Id; Gross v. Lunduski, 304 F.R.D. 136, 142 (W.D.N.Y. 2014).

133 Camden Iron & Metal, Inc. v. Marubeni Am. Corp., 138 F.R.D. 438, 441 (D.
N.J. 1991); Princeton Dig. Image Corp. v. Konami Dig. Entm’t Inc. 316 F.R.D. 89
“90 (D. Del. 2016).

134 See Possession, Custody, and Control of ESI in Federal Civil Litigation,
PRACTICAL LAW PRACTICE NOTE W-002-9023.

135 1d.

136 1d.

Ryukoku Law Review, Vol. 59, No. 2 (2026), 31 (287)



Article

When a metals recycling company sued Marubeni America
Corp. for breach of contract, it sought production of all communica-
tions between Marubeni America and Marubeni Japan with a pro-
spective third-party purchaser.137 Marubeni America objected to
producing communications between Marubeni Japan and the
third-party purchaser. The court compelled it to do so."®
The Marubeni court, as have others, held that control should
be construed “broadly”.”” It found a subsidiary may have control
over documents in the possession of the parent corporation, where
the subsidiary:
1. acted as the parent’s alter ego, and facts supported
“plercing the corporate veil”;
2. acted as an agent of the parent in the transaction at
issue;
3. acted as a marketer or servicer of the parent’s prod-
ucts in the U.S;
4. accessed documents from the parent in the ordinary
course of business; or
5. could obtain documents from the parent to meet its
own business needs.™
The Marubeni court held that “control” for the purposes of discov-

ery turned on whether the relationship established a “legal right, au-

thority, or ability” (emphasis added) to obtain the requested docu-

137 Camden Iron & Metal, Inc,, 138 F.R.D. at 440.
138 Id. at 439.

139 Id. at 441-42.

140 1d.
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ments. And this depended on how interrelated the parent-subsidiary
operations were: (a) the degree of ownership and control exercised
by the parent over the subsidiary; (b) the extent the two entities op-
erated as one; and (c) demonstrated access to the documents in the
ordinary course of business; and an agency relationship.™

Marubeni America was wholly owned by Marubeni Japan.
Marubeni Japan transferred employees between the two entities.
Marubeni Japan was directly involved in the transaction at issue
and it subjected the contract to its final approval before execution.
According to the court, this proved Marubeni America had the abil-
ity to obtain the Marubeni Japan documents in question, and it com-
pelled them to produce the same.'”

Subsequent courts have reached similar conclusions, in sum-
mary fashion. When over 1,800 plaintiffs filed suit against Daiichi
Sankyo Inc., Daiichi Sankyo Co., Ltd, and Daiichi Sankyo U.S. Hold-
ings, Inc. alleging injury from a drug it manufactured, plaintiffs
sought to compel the Daiichi defendants to produce information
from its European subsidiary. Plaintiffs argued the European sub-
sidiary played a central role in the global evaluation and reporting

of adverse side effects from the drug.'”

141 Id. See also Mabrey v. Yamaha Motor Corp. 2021 WL 1667425 (S.D. Ind.
2021)(courts examine factors including (1) the parent's ownership share in the
affiliated corporation, (2) interlocking management structures, (3) documents
exchanged in the ordinary course of business, (4) the foreign parent’'s connec-
tion to the transaction, and (5) whether the foreign parent will receive a bene-
fit from the litigation.).

142 Camden Iron & Metal, Inc. 138 F.R.D. at 444.

143 In re Benicar (Olmesartan) Prod. Liab. Litig. 2016 WL 5817262 at *6 (D.N.].
2016).

Ryukoku Law Review, Vol. 59, No. 2 (2026), 33 (289)



Article

The court found this an easy case.* Access to documents in
the normal course of business “gives rise to the presumption that
such documents are in the litigation corporation’s control.”'* Wit-
nesses from the U.S. subsidiary testified it was “no big deal” to ob-
tain documents from Daiichi Europe, and they exchanged informa-

% The Daiichi court

tion with Daiichi Japan and Europe regularly."
found “control” over the Daiichi Europe documents such that it
would require the Daiichi defendants to respond to narrowly tai-
lored requests for information from the European entity."’

When a plaintiff in a products liability action sued Yamaha
Motor Corp. U.S.A. for injuries arising from an all-terrain vehicle
manufactured by its parent corporation, Yamaha Japan, plaintiff
sought to compel the U.S. subsidiary to produce documents from the

® The court noted Yamaha's interlocking man-

. 14
parent corporation.
agement structure, with corporate officers routinely sent from the
Japanese parent to the U.S. subsidiary. The court noted that the

Yamaha Japan and Yamaha US entities exchanged documents in

144 Id. at "6.

145 Id. at *7.

146 Id.

147 Id. (the court denied Plaintiffs Motion to Compel finding the requests over-
broad but invited Plaintiffs to submit revised requests). See also Toyota Motor
Sales, US.A., Inc. v. Allen Interchange LLC 2024 WL 3617141 (D. Minn. 2024)
(defining control to include the “ability to obtain upon demand documents in
the possession of another”; “[ulnder certain circumstances, courts can treat re-
lated corporate parties as a single ‘party’ for discovery purposes”; and order-
ing responses to discovery served on Toyota Motors Sales, Inc. include docu-
ments within Toyota Motor North America’s possession, custody, or control”).

148 Mabrey v. Yamaha Motor Corp., US.A., No. 319CV00194RLYMPB, 2021 WL
1667425, at *1 (S.D. Ind. Jan. 8, 2021).
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the ordinary course of business, and that Yamaha Japan designed
and manufactured the product at issue. Yamaha Japan also indirect-
ly financed the litigation and was represented by the same counsel
as the Yamaha subsidiary. The court compelled the Yamaha US
subsidiary produce Yamaha Japan documents.'”

Contrast these cases with a patent infringement case naming
Konami Digital Entertainment Inc. as defendant.” The parent com-
pany in Japan developed the software at issue, just as Yamaha had
designed and manufactured the ATV, and plaintiff sought to compel
the Konami subsidiary in the US to produce technical documents in
the possession of the Konami holding and parent companies in Ja-
pan, just as plaintiffs in the Yamaha case.”’ But the court here said
no. It defined “control” not based on practical ability, but on “the le-
gal right to obtain the documents on demand from the non-party

2 Despite evidence that the Kona-

corporation.” And it found none.
mi US had been able to obtain technical documents from Konami Ja-
pan in the past, the court emphasized that Konami US and Japan
have separate officers, directors, and employees, and Konami U.S.
does not have access to or the authority to direct Konami Japan to

°  Absent additional information regarding

turn over documents.”
whether Konami Japan benefited financially from the sale of the al-

legedly infringing product or that its employees played some role in

149 Id. at "5-6.

150 Princeton Dig. Image Corp. v. Konami Dig. Entm't Inc. 316 F.R.D. 89 (D. Del.
2016).

151 Id. at *90.

152 Id. at "91.

153 Id. at "91.
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the U.S-based acts, the court found no basis to require production.”™

A review of the case law involving Japanese litigants makes
clear that federal courts may compel a U.S. subsidiary to produce
information in the possession of its Japanese parent corporation.
But the scope of the duty to first preserve and then produce infor-
mation depends on where the case is filed and the facts detailing the
relationship between parent and subsidiary.

At the same time, questions about preservation of information
held by related business entities are only the first item on a longer
list that must be considered when thinking about information in a

' Courts have also applied

litigant’s possession, custody, or control.
the legal right or practical ability test in cases involving:
- Current and former employees using personal devices for
work purposes'™

- Independent contractors, vendors, and service provid-

- Principal and agents, including accountants, attorneys, and

154 Id.

155  See Possession, Custody, and Control of ESI in Federal Civil Litigation,
PRACTICAL LAW PRACTICE NOTE w-002-9023.

156 See, e.g., La Belle v. Barclays Cap. Inc., 340 F.R.D. 74, 84 (SD.N.Y. 2022); In
re Flag Telecom Holdings, Ltd. Sec. Litig.,, 236 F.R.D. 177, 181-82 (S.D.N.Y.
2006).

157 Final Expense Direct v. Python Leads, LLC, No. 823-CV-2093-WFJ-AAS,
2025 WL 2604564, at *1 (M.D. Fla. Sept. 9, 2025); State Farm Mut. Auto. Ins. Co.
v. Precious Physical Therapy, Inc., No. 19-10835, 2020 WL 7056039, at *6 (E.D.
Mich. Dec. 2, 2020); Brown v. Tellermate Holdings Ltd., No. 2:11-CV-1122, 2014
WL 2987051, at *17-20 (S.D. Ohio July 1, 2014), adopted as modified, No. 2:11-
CV-1122, 2015 WL 4742686 (S.D. Ohio Aug. 11, 2015).
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other third-party advisors™;

- Affiliated business entities, including but not limited to

parent- subsidiary relationships.”
Determining that a litigant “controls” information held by one of
these third parties does not end the inquiry. It still may be protect-
ed by attorney-client privilege, work product doctrine, or other pro-
tection from disclosure. But possession, custody, or control triggers
the duty to preserve. Determining whose information to preserve
requires more than a cursory look at a corporate organization chart.
As companies increasingly adopt and rely on workplace col-
laboration tools, it also requires thinking more globally about infor-
mation systems. With the increasing use of collaborative tools in
the workplace, discovery plans and discovery requests will focus

less on individual custodians and more on data platforms.'® As the

158 Johnson v. Riverhead Cent. Sch. Dist., No. 14-cv-7130, 2016 WL 4507002, at *6
(E.D.NY. Aug. 26, 2016); Am. Broad. Companies, Inc. v. Aereo, Inc., No. 12-cv-
1540, 2013 WL 139560, at *1 (S.D.N.Y. Jan. 11, 2013); Cicel (Beijing) Sci. & Tech.
Co. v. Misonix, Inc., 331 F.R.D. 218, 236 (ED.N.Y. 2019); Eletson Holdings Inc. v.
Levona Holdings Ltd., No. 23-cv-7331 (LJL), 2025 U.S. Dist. LEXIS 129755, at
57 (SDN.Y. July 9, 2025).

159 E.I DuPont de Nemours & Co. v. Kolon Indus., Inc., 286 F.R.D. 288, 291 (E.D.
Va. 2012); Mt. Hawley Ins. Co. v. Felman Prod., 269 F.R.D. 609, 618 (S.D. W. Va.
2010); Steele Software Systems v. Dataquick Information Systems, Inc., 237
FR.D. 561, 564 (D. Md. 2006).

160 Kelly Twigger, In-House Counsel in the Custodian Debate: Balancing Pro-
portionality and Relevance, ACEDS Blog, (Oct. 24, 2024), available at https://
aceds.org/in-house-counsel-in-the-custodian-debate-balancing-proportionali-
ty-and-relevance-aceds-blog/; Redgrave LLP, The Custodian Field Is Gone:
What Microsoft Purview’s Unified Workflow Means for Your eDiscovery Oper-
ations (Nov. 2025), https://www.redgravellp.com/publication/microsoft-pur-
views-unified-workflow-means-for-your-ediscovery-operations.
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role of the custodian or “key player” in framing preservation obliga-
tions diminishes, the need to map and preserve information systems
containing potentially relevant information will grow. We will turn

to that next.

C. What Must Be Retained?

“What types of information need to be preserved?” If the
duty to preserve extends to information and things relevant to a po-
tential litigant’s claims and defenses, the short answer is, it depends.

The courts provide some guidance. Zubulake v. UBS War-
burg makes clear that the duty extends to all potentially relevant in-
formation across all platforms and devices, including third-party
held information.'™ The scope encompasses electronically stored in-
formation, paper documents, and physical evidence that may be rel-
evant to anticipated claims.'®

This tells us that, while relevancy is the touchstone, the duty
extends to (1) electronically stored information, (2) paper documents,
and (3) tangible things. It tells us that the duty to preserve is tech-
nology agnostic. It includes information found on mobile devices,
laptop or desktop computers, servers, and loose media, including ex-
ternal hard drives, discs, and tapes. It applies, inter alia, to email or
text messages; word processing documents or PowerPoint slides;
spreadsheets or databases; transcripts, audio, or video.

Federal courts publish checklists of sources of relevant infor-

mation for litigants to discuss. For example, the federal court for

161 Zubulake v. UBS Warburg LLC, 220 F.RD. 212, 217 (S.D.N.Y. 2003).
162 Fed. R. Civ. P. 34(a)(1)-(2).
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the Southern District of California instructs:
The parties must discuss the sources of relevant information,
including corporate and personal accounts, and disclose all
software and applications that are used to generate, manage,
and store that information. This includes, but is not limited to:

- Email systems;

- Mobile device data;

- Text and messaging applications, such as iMessage,
WhatsApp, Facebook Messenger, SnapChat, WeChat, Sig-
nal, Wickr, and Telegram;

- Workplace collaboration tools and chat applications, such
as Slack and

* Microsoft Teams;

- Social media accounts;

- Accounting software;

- Unstructured data, such as documents created by com-
monly used Microsoft Office programs and Google pro-
grams,

- Structured data, such as information stored in structured
databases like

- Salesforce and Basecamp;

- Wearable devices, such as data from watches or tags;

- Backup media, such as data from tapes, discs, or cloud ac-
counts;

- External storage media, such as portable hard drives or

flash drives;
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+ Voicemail systems;
- Video surveillance systems.'™

The list is representative, not exhaustive, and not necessarily
intuitive. While individuals may consider text and other instant
messaging platforms a “private” form of communications. Courts
make clear that, if relevant, instant messages are just as discover-
able as email messages.164 A text sent from a personal device may
be just as discoverable as that sent from an employer-issued
phone.165

While historically few meetings were recorded and tran-
scribed, remote work and generative Al have made that common-
place, and individuals’ expectations of privacy do not determine
preservation and disclosure obligations. Relevancy does. Meeting
recordings and transcripts, if relevant, will need to be preserved.

Depending on the type of case, parties may be required to preserve

system and application logs, as well as data from internet of things

163 U.S. Dist. Ct. for the S.D. Cal., Checklist for Rule 26(f) Conference, https://
www.casd.uscourts.gov/judges/major/docs/Checklist % 20for % 20FRCP %
2026 % 20Conferences.pdf (last visited Apr. 30, 2026). See also, U.S. Dist. Ct. for
the N.D. Cal., Checklist for Rule 26(f) Meet and Confer Regarding Electronical-
ly Stored Information, https://cand.uscourts.gov/sites/default/files/wp-con-
tent/uploads/forms/e-discovery-esi-guidelines/ESI_Checklist-12-1-2015.pdf (last
visited Apr. 30, 2026); Tadler et al., The Sedona Conference “Jumpstart Out-
line” (Mar. 2016), https://www.thesedonaconference.org/publication/Jump-
start_Outline.

164 We the Protesters, Inc. v. Sinyangwe, 348 F.R.D. 175, 180 (SD.N.Y. 2024);
Flagg v. City of Detroit, 252 F.R.D. 346, 352-53 (E.D. Mich. 2008); Fam. Wire-
less #1, LLC v. Auto. Techs, Inc, No. 3:15CV01310(JCH), 2016 WL 3911870, at
*4 (D. Conn. July 15, 2016).

165 La Belle v. Barclays Cap. Inc., 340 F.R.D. 74, 84 (SD.N.Y. 2022); In re Flag
Telecom Holdings, Ltd. Sec. Litig, 236 F.R.D. 177, 181-82 (S.D.N.Y. 2006).
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(IoT) devices. Litigants may be required to preserve and produce
generative Al conversations, including the prompts and output.'®
The list goes on, seemingly ad infinitum. It is, however, cab-

ined by the Federal Rules of Civil Procedure.

D. Proportionality
Federal Rule of Civil Procedure 26(b)(1) expressly limits the
scope of discovery to that which is:
proportional to the needs of the case, considering the im-
portance of the issues at stake in the action, the amount
in controversy, the parties’ relative access to relevant in-
formation, the parties’ resources, the importance of the
discovery in resolving the issues, and whether the bur-
den or expense of the proposed discovery outweighs its
likely benefit."”
The federal courts have long applied this standard to the parties’
duty to preserve: “proportionality is necessarily a factor in determin-
ing a party’s preservation obligations™®
The analysis takes two forms. First, courts, and now the fed-

eral rules, distinguish between accessible and inaccessible informa-

tion. Accessible information is readily available in a usable format

166 United States v. Heppner, No. 25 Cr. 503 (JSR), 2026 U.S. Dist. LEXIS 32697
(SD.N.Y. Feb. 17, 2026); Concord Music Grp., Inc. v. Anthropic PBC, No. 24-cv-
03811-EKL (SVK), 2025 U.S. Dist. LEXIS 99068 (N.D. Cal. May 23, 2025); Mor-
gan v. V2X, Inc, No. 25-cv-01991-SKC-MDB, 2026 US. Dist. LEXIS 67939 (D.
Colo. Mar. 30, 2026); In re OpenAl, Inc., Copyright Infringement Litig., No. 23-
CV-11195, 2025 WL 1443780, at *1 (S.D.N.Y. May 16, 2025).

167 Fed. R. Civ. P. 26(b)(1).

168 Pippins v. KPMG LLP, 279 F.R.D. 245 (2012).
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169
For elec-

and reasonably indexed; inaccessible information is not.
tronically stored information, active online or near-line data provides
an example of the former; erased, damaged, or archived data are ex-
amples of the latter.” Courts have held that a potential litigant
must preserve accessible information. But they need not, as a rule,
preserve inaccessible information unless that inaccessible data con-
tains unique, relevant information from “key players” that is not oth-
erwise available.””
This standard has been codified in the Federal Rules of Civil
Procedure:
A party need not provide discovery of electronically
stored information from sources that the party identifies
as not reasonably accessible because of undue burden or
cost. On motion to compel discovery or for a protective
order, the party from whom discovery is sought must
show that the information is not reasonably accessible
because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from
such sources if the requesting party shows good cause,
considering the limitations of Rule 26(b)(2)(C)."™
Both the courts and the rules go on to hold that for accessible infor-

mation, the usual rules apply: the responding party pays the cost of

. . . . . 173 .
preserving and producing responsive information.”” But for inacces-

169 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 318 (5.D.N.Y. 2003).
170 Id.

171  Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003).
172 Fed. R. Civ. P. 26(b)(2)(B).

173 Zubulake, 217 FRD. at 324.
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sible information, courts may consider shifting the costs to the re-
questing information.™

The Advisory Committee notes to Rule 26 make clear that
this language is intended to distinguish between technologically ac-
cessible and inaccessible information: to consider “different types of
technological features” and sort between “information systems” de-
signed to provide “ready access to information” and “information on
sources that are accessible only by incurring substantial burdens or
costs.””

The language of the Rule 26(b)(2)(B), however, is broader. It
defines accessibility by “burden or costs.” This broader definition is
repeated later, in Rule 26(c), which permits a court to enter a protec-
tive order to protect a party from “undue burden or expense” by
forbidding disclosure or discovery; specifying its terms, including al-
locating costs; or prescribing a discovery method.”

This generalized inquiry into the cost of preservation is now
routine. Potential litigants and the courts consider proportionality
when deciding whose and what sources of information to preserve.
Determining “reasonable and proportionate steps” to preserve re-
quires a “fact specific inquiry” that varies from case to case.””
The 2015 Advisory Committee notes to Rule 37 addressing

spoliation now expressly state “the rule calls only for reasonable

174 Id.

175 Fed. R. Civ. P. 26 advisory committee’s note to 2006 amendment.

176 Fed. R. Civ. P. 26(c).

177 DR Distributors, LLC v. 21 Century Smoking, Inc., 513 F. Supp. 3d 839, 978
(N.D. III. 2021); Travelers Prop. Cas. Co. of Am. v. Cannon & Dunphy, S.C., 997
F. Supp. 2d 937, 945 (E.D. Wis. 2014).
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steps to preserve,” and a factor in evaluating the reasonableness of
a party’s preservation efforts is proportionality.” They suggest
courts “should be sensitive to party resources; aggressive preserva-
tion efforts can be extremely costly, and parties---may have limited
staff and resources to devote to those efforts.””

With that in mind, the courts reject “vague and overly broad
preservation requests,” requiring parties to engage in meaningful
meet and confer processes to resolve preservation disputes™ They
utilize a utility analysis. “[tlhe burdens and costs of preserving po-
tentially relevant information should be weighed against the poten-
tial value and uniqueness of the information when determining the
appropriate scope of preservation.”

And they increasingly require proof, both of the value of the
information sought and the cost of preserving it. Mere speculation
that a custodian may possess relevant information is insufficient.
Courts will evaluate evidence regarding custodian’s level of involve-
ment in the decisions giving rise to the claims and defenses and

whether the information they possess is unique and unavailable

from other designated custodians.™

178 Fed. R. Civ. P. 37, advisory committee’'s 2015 notes.

179 Id.

180 RG Abrams Ins. v. L. Offs. of C.R. Abrams, 342 F.R.D. 461, 534 (C.D. Cal
2022); Travelers Prop. Cas. Co. of Am. v. Cannon & Dunphy, S.C., 997 F. Supp.
2d 937, 945 (E.D. Wis. 2014).

181 Hon. Craig B. Shaffer, The “Burdens” of Applying Proportionality, 16 SEDO-
NA CONF. J. 55, 106-08 (2015); The Sedona Conference, Commentary on Pro-
portionality in Electronic Discovery, 14 SEDONA CONF. J. 155 (2013).

182 1In re EpiPen (Epinephrine Injection, USP) Mktg.,, Sales Pracs. & Antitrust
Litig., No. 17-MD-2785-DDC-TJ]J, 2018 WL 1440923, at *2 (D. Kan. Mar. 15,
2018).
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Courts also reject general statements and conclusory objec-
tions where litigants do not provide “evidence or specific factual al-
legations to support their assertion that discovery from the addition-
al custodians would unduly add to the cost or time needed to
process the necessary documents.”® Courts reject proportionality
arguments where the responding party “fails to provide any specific
information or evidentiary support for the time and expense it
would incur searching the files and records of the requested custo-
dians.”"*

Courts also reject proportionality arguments where the bur-
den is self-inflicted. “[D]efendant may not excuse itself from compli-
ance . .. by utilizing a system of record-keeping which conceals
rather than discloses relevant records, or makes it unduly difficult to
identify or locate them, thus rendering the production of the docu-
ments an excessively burdensome and costly expedition.”185 The Se-
dona Conference’'s Commentary on Proportionality states simply:
“Undue burden, expense, or delay resulting from a party’s action or
inaction should be weighed against that party.”™®
In sum, proportionality defines preservation, but it is incum-

bent on both the requesting and producing parties to define how

the proportionality principles apply to their case. And they must do

183 Garcia Ramirez v. U.S. Immigr. & Customs Enft, 331 F.R.D. 194, 198 (D.D.C.
2019).

184 Burge v. Teva Pharm. Indus., Ltd., No. 22-CV-2501-DDC-T]J]J, 2025 WL
1100047, at *9 (D. Kan. Apr. 14, 2025).

185 Kozlowski v. Sears Roebuck & Co., 73 F.R.D. 73, 75-6 (D. Mass. 1976).

186 The Sedona Conference, Commentary on Proportionality in Electronic Dis-
covery, 18 Sedona Conf. J. 141, 146, 159-162 (2017).
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so both qualitatively and quantitatively.

V. Preserve How?

A. Preservation Best Practices

The duty to preserve potentially relevant information ex-
tends to both counsel and client.” The duty runs “first to counsel,”
who has “a duty to advise his client of the type of information poten-
tially relevant to the lawsuit and of the necessity of preventing its

. »188
destruction.

The courts make clear, however, “[a]t the end of the
day---the duty to preserve---rests on the party. Once that duty is
made clear---that party is on notice of its obligations and acts at its
own peril.”® Failure may result in sanctions imposed on counsel,
client, or both. In one recent opinion, the court imposed over $2.5
million in monetary sanctions, requiring the client to pay 50% and
former defense counsel to pay 50%." Avoiding those sanctions re-
quires affirmative steps.

The courts do not prescribe methods by which a potential lit-

igant must preserve information, but they have identified steps.”

187 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004).

188 Point Blank Sols., Inc. v. Toyobo Am., Inc., No. 09-61166-CIV, 2011 U.S. Dist.
LEXIS 42239, at *37 (S.D. Fla. Apr. 5, 2011); Indus. Quick Search, Inc. v. Miller,
Rosado & Algois, LLP, No. 13 CIV. 5589 (ER), 2018 WL 264111, at *10 (SD.N.Y.
Jan. 2, 2018); Turner v. Hudson Transit Lines, Inc., 142 F.R.D. 68, 73 (SD.N.Y.
1991).

189  Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 436 (S.D.N.Y. 2004).

190 DR Distributors, LLC v. 21 Century Smoking, Inc., No. 12 CV 50324, 2022
WL 5245340, at *1 (N.D. Il Oct. 6, 2022).

191 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003).
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Early on, the Zubulake court held, once a party reasonably antici-
pates litigation, a party and her counsel “must™
1. Identify all potentially relevant sources of information;
2. Suspend routine document retention/destruction poli-
cies for these sources;
3. Implement a “litigation hold” to preserve these sourc-
es; and
4. Monitor and oversee compliance of the client’s preser-
vation & production.192
The first step in identifying potentially relevant information
is to identify and communicate with the key players, ie., the “custo-
dians” discussed above, including those who were involved in the
dispute and those maintaining relevant records. The court in Zubu-
lake found: “Unless counsel interviews each employee, it is impossi-
ble to determine whether all potential sources of information have

»193

been inspected. Key players can answer basic questions, includ-

ing “what potentially relevant information is there;” “where should

we be looking for relevant information;” “who else should we be

?”194

talking to Those conversations enable a party to identify docu-

192 Zubulake, 220 F.R.D. at 218; Zubulake, 229 FR.D. at 431-2; Duty to Preserve
Evldence (Federal) , PRACTICAL LAW PRACTICE NOTE w-019-0638

193 Zubulake, 229 F.R.D. at 432.

194 Standardized interview questionnaires and checklists can be used to docu-
ment reasonable preservation efforts. See, e.g., Data Collection: Document
Custodian Interview Questions, PRACTICAL LAW STANDARD DOCUMENT 0-544-
6915 (model questions for interviewing company employees (custodians) in-
cluding categories of questions related to the employee’s background, involve-
ment in the dispute and devices used for work; use of email; handheld devices;
geolocation data; calendars and to-do lists; instant messaging; voice mail; com-
puter files; social media; hard copy documents and other tangible materials; ”
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ment retention policies, and deletion or destruction schedules that
must be suspended.'”

The custodial interviews also enable a party to identify sourc-
es of information that must be placed on a “litigation hold.” A “litiga-
tion hold” is an instruction directing the litigant, as well as employ-
ees and others acting on its behalf, to preserve information that may
be relevant to a pending or anticipated investigation or litigation."
Some use the term “legal hold”, because it is broader, encompassing
preservation obligations that arise from government investigations
as well as litigation."”

Zubulake’s final step, monitoring and overseeing compliance,
emphasizes the ongoing nature of the duty. “[A] party’s discovery
obligations do not end with the implementation of a flitigation hold'—

»198

to the contrary, that's only the beginning. According to Zubulake,

counsel should periodically re-issue the litigation hold and actively

N and communications with others.).

195 The U.S. Supreme Court recognizes: “Document retention policies:--are com-
mon in business- . It is, of course, not wrongful for a manager to instruct his
employees to comply with a valid document retention policy under ordinary
circumstances.” Arthur Andersen LLP v. United States, 544 U.S. 696, 704
(2005). But once a party reasonably anticipates litigation, it must suspend
those policies. See, e.g., Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 216
(S.D.N.Y.2003); Micron Tech., Inc. v. Rambus Inc., 645 F.3d 1311, 1319-20 (Fed.
Cir. 2011).

196  Implementing a Litigation Hold, PRACTICAL LAW PRACTICE NOTE 8-502-
9481.

197 Legal Hold, THE SEDONA CONFERENCE GLOSSARY 75 (6" edition 2026),
available at https://www.thesedonaconference.org/download-publication?-
fid=9329.

198 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004).
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. .. . . . 199
supervise or participate in the preservation and collection process.

Courts and commentators have expanded on the steps identi-
fied in Zubulake and recognized as evidence of reasonable preserva-
tion efforts “best practices” that can be broken down into stages:
pre-litigation; a preservation trigger and early case assessment; issu-
ing the litigation hold; ongoing monitoring and supervision of the
hold; and releasing the hold.

Pre-Litigation Information Governance & Litigation

Readiness

1. Maintain a Records Management System: Establish
an information governance program that balances a
business’s need for information with the need to sim-
plify location and collection of information. Document
retention policies should prescribe how electronic
stored information and paper records are organized,
retained, and destroyed in the ordinary course of busi-
ness™ TInformation technology — workplace produc-
tivity and collaboration tools, as well as mobile device
management software - should automate these poli-
cies as much as possible.

2. Create a Data Map: Maintain an up-to-date data map

199 Zubulake v. UBS Warburg LLC, 229 F.RD. 422, 432 (S.D.N.Y. 2004); DR Dis-
tributors, LLC v. 21 Century Smoking, Inc., 513 F. Supp. 3d 839, 933 (N.D. IIL
2021); The Sedona Conference, Commentary on Legal Holds, Second Edition:
The Trigger & The Process, 20 SEDONA CONEF. J. 341, 358 (2019) (collecting
cases and other authority dating back to 2004).

200 See, e.g., How to Organize Company Data Before Litigation Arises Checklist,
PRACTICAL LAW CHECKLIST 7-503-4435.
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that tracks the substance, format, and location of the
organization’s information, including servers, cloud
storage, mobile devices, and legacy systems. Identify
which systems use automatic deletion™ For compa-
nies operating in Europe and compliant with the G.
D.PR, this data map can be used in conjunction with
Records of Processing Activities (RoPA) mapping cat-
egories data subjects and personal data.™™

3. Assemble an E-Discovery Team: Before litigation
arises, put a team in place—include in-house counsel,
outside counsel, IT personnel, records management,
and human resources—to establish preservation pro-
tocols before litigation is reasonably anticipated and
execute the same once it is.

Trigger Dates & Early Case Assessment

1. Recognize the Trigger: Look for facts indicating a

party is on “notice of a credible probability” of litiga-

201 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003); Zubulake
v. UBS Warburg LLC, 229 F.RD. 422, 432 (SD.N.Y. 2004); Cross-Border Legal
Holds: Challenges and Best Practices, PRACTICAL LAW PRACTICE NOTE w-010-
6737, Duty to Preserve Evildence (Federal) , PRACTICAL LAW PRACTICE NOTE
w-019-0638; Duty to Preserve Evidence (Federal) , PRACTICAL LAW PRACTICE
NOTE w-019-0638.

202 Regulation (EU) 2016/679 of the European Parliament and the Council of 27
April 2016 on the Protection of Natural Persons with Regard to the Process-
ing of Personal Data and on the Free Movement of Such Data, and Repealing
Directive 95/46/EC (General Data Protection Regulation), 2016 O.]J. L 119/1
[hereinafter GDPR], art. 30, https://gdpr-info.eu/art-30-gdpr/.

203  How to Organize Company Data Before Litigation Arises Checklist, PRACTI-
CAL LAW CHECKLIST 7-503-4435.
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tion; “seriously contemplates initiating litigation,” or

taking specific actions to commence litigation.”™

2. Discuss preservation in the initial client interview:
Question the client regarding potentially relevant in-
formation, people, sources, and types of ESL”® Coun-
sel may be required to “cross-examine the client and
test the accuracy of the client’s response.””

3. Identify and interview relevant custodians: Conduct
an “intentional and systematic™” investigation identi-
fying key players. Key players may include line of
business employees creating and using the informa-
tion, information technology, records management, and
human resources personnel”” They may include cur-

rent and former employees, as well as third parties.

Learn how each individually creates and stores infor-

204 The Sedona Conference, Commentary on Legal Holds, Second Edition: The
Trigger & The Process, 20 SEDONA CONF. J. 341, 358 (2019).

205 DR Distributors, LLC v. 21 Century Smoking, Inc., 513 F. Supp. 3d 839, 920,
924-7 (N.D. Ill. 2021).

206 Id. at 924; Goldstein v. Denner, 310 A.3d 548, 576 (Del. Ch.), cert. denied, No.
2020-1061-JTL, 2024 WL 776033 (Del. Ch. Feb. 26, 2024), and appeal refused,
346 A.3d 1123 (Del. 2024); Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 433~
34 (S.D.N.Y. 2004).

207 DR Distributors, LLC, 513 F. Supp. 3d at 920, 924-7; Goldstein, 310 A.3d at
576; Zubulake, 229 F.R.D. at 433-34.

208 See, e.g., Data Collection: Document Custodian Interview Questions, PRACTI-
CAL LAW STANDARD DOCUMENT 0-544-6915; Data Collection: Information
Technology Personnel Interview Questions, PRACTICAL LAW STANDARD DOCU-
MENT 1-544-1007; Data Collection: Personnel Files, PRACTICAL LAW STANDARD
DOCUMENT 3-557-1286; Data Collection.: Questions to Ask Records Department
Personnel Checklist, PRACTICAL LAW CHECKLIST 6-562-6107.
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mation, rather than relying on high-level corporate
policies.

4. Investigate the client’s information systems: Consult
directly with IT personnel to understand the organi-
zation's data retention architecture and where and

“® The court in the Nissan

what data is maintained.
case made clear that Nissan's counsel must become
knowledgeable about their client’s computer systems
and ESI at the onset of litigation.”

5. Identify relevant devices, accounts, information: Uti-
lize custodial interviews, data maps, and records of
processing activities to identify sources of potentially
relevant information, including accounts (personal and
business), types of information, and the devices on
which it is stored”"'

6. Immediately Preserve Vulnerable Information. Take
steps to preserve electronically stored information
that presents a risk of immediate deletion or alter-
ation. Common sources include data from departing
employees; mobile devices and their messaging data;
dynamic databases; and forensic artifacts that may be

overwritten in the ordinary course of business. While

209 Zubulake, 229 F.R.D. at 432; Data Collection: Information Technology Per-
sonnel Interview Questions, PRACTICAL LAW STANDARD DOCUMENT 1-544-
1007.

210 Nissan N. Am.,, Inc. v. Johnson Elec. N. Am., Inc., No. 09-CV-11783, 2011 U.S.
Dist. LEXIS 16022, at *2, 10 (E.D. Mich. Feb. 17, 2011).

211 Id. at™9.
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not every case involves former employees or comput-
er forensics, most now involve mobile devices””
Issue the Litigation Hold
1. Issue a tailored, timely, written legal hold: Promptly
distribute a written litigation hold to the client and af-
fected employees that is tailored to the case. It should
inform the employees of the scope of their duty to

213 . . .
Oral preservation instructions

preserve and how.

invite spoliation claims. The court castigated Toyobo

for its “nebulous oral instruction” to its employees to
preserve information. *!

2. Require acknowledgement: Each recipient should
sign or electronically acknowledge that they received,
read, and intend to comply with the hold notice. Re-
quest participation in a written survey regarding
where potentially relevant information is located and
who else might possess the same.””

3. Notify Third Parties: Send preservation letters to

non-parties who have custody or control of potentially

212 First Steps for Identifyving and Preserving Electronic Information Checklist,
PRACTICAL LAW CHECKLIST 0-501-1791.

213  Duty to Preserve Evldence (Federal) , PRACTICAL LAW PRACTICE NOTE
w-019-0638.

214 Id. Point Blank Sols. Inc. v. Toyobo Am., Inc., No. 09-61166-CIV, 2011 WL
1456029, at *1, 4, 7 (S.D. Fla. Apr. 5, 2011)(The court denied plaintiff's request
for an adverse inference instruction finding no evidence of bad faith, but it in-
vited Plaintiffs to seek a lost evidence instruction at trial.).

215 See, e.g., Litigation Hold Notice, PRACTICAL LAW STANDARD DOCUMENT
0-501-1545; Implementing a Litigation Hold, PRACTICAL LAW PRACTICE NOTE
8-502-9481.
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relevant information, including cloud service provid-

ers, IT vendors, and contractors.”"

4. Suspend document retention policies. Suspend docu-
ment retention or destruction policies that may result

7
As seen

in the destruction of relevant information.”

in the Nissan case, courts may order production of re-

cord retention policies and analyze the extent to

which the litigant complied with and, as necessary,

suspended them.”™®

5. Disable auto-delete; ban ephemeral messaging: Coor-
dinate with IT to turn off automatic deletion, auto-ar-
chive features, and overwriting cycles for information
systems used by key custodians.”” Courts have sanc-
tioned failures to turn off auto-delete software for

messaging and collaboration software data™ Instruct

216 Implementing a Litigation Hold, supra note 215.

217 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217 (SD.N.Y. 2003); Steves &
Sons, Inc. v. JELD-WEN, Inc,, 327 F.R.D. 96, 108 (E.D. Va. 2018); Matter of In re
Skanska USA Civ. Se. Inc., 340 F.R.D. 180, 185 (N.D. Fla. 2021).

218 Nissan N. Am.,, Inc. v. Johnson Elec. N. Am., Inc., No. 09-CV-11783, 2011 U.S.
Dist. LEXIS 16022, at *9 (E.D. Mich. Feb. 17, 2011).

219 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003); Zubulake
v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004); Goldstein v. Denner,
310 A.3d 548, 578 (Del. Ch.), cert. denied, No. 2020-1061-JTL, 2024 WL 776033
(Del. Ch. Feb. 26, 2024), and appeal refused, 346 A.3d 1123 (Del. 2024); Duty to
Preserve Evidence (Federal) , PRACTICAL LAW PRACTICE NOTE w-019-0638;

220 See, e.g., Freeman v. Giuliani, 2023 WL 5600316, at *13 (D.D.C. Aug. 30, 2023);
Youngevity Intl v. Smith, No. 3:16-CV-704-BTM-JLB, 2020 WL 7048687, at *2
(S.D. Cal. July 28, 2020); Laub v. Horbaczewski, 2020 WL 9066078, at *4 (C.D.
Cal. July 22, 2020); Paisley Park Enters. Inc. v. Boxill, 330 F.R.D. 226, 233 (D.
Minn. 2019).
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key players not to use ephemeral messaging. Courts
consider use of “disappearing messages” settings or
applications in determining whether a spoliating party
intended to deprive the opposing party of use of the
information in litigation.””'

6. Implement a preservation protocol tailored to the
needs of the case: Some information systems will al-
low a party to preserve in place. For some, preserva-
tion requires collection. Use forensically sound preser-
vation and collection practices to avoid altering
metadata. Determine whether the case requires im-
aging of electronic devices to preserve forensic arti-
facts such as system logs or “deleted” information.”*

Ongoing Monitoring and Oversight

1. Monitor Compliance with Legal Hold: Without affir-
mative action, a litigation hold is “mere empty ver-

biage.”zz3 Take steps to ensure ongoing compliance
with the litigation hold—monitor, supervise, and ac-

tively confirm the client and its employees are pre-

221 Pable v. Chicago Transit Auth, No. 19 CV 7868, 2023 WL 2333414, at *1-3
(N.D. Ill. Mar. 2, 2023), report and recommendation adopted, No. 19 CV 7868,
2024 WL 3688708 (N.D. Ill. Aug. 7, 2024), affd, 145 F.4th 712 (7th Cir. 2025); SRS
Acquiom Inc. v. PNC Fin. Servs. Grp., Inc., No. 19-CV-02005-DDD-SKC, 2023
WL 6461234, at *5-6 (D. Colo. Sept. 8, 2023), report and recommendation adopt-
ed, No. 119CV02005DDDSKC, 2023 WL 8651425 (D. Colo. Nov. 7, 2023).

222 The Sedona Conference Commentary on Legal Holds, Second Edition: The
Trigger & the Process, 20 SEDONA CONF. J. 341, 366 (2019).

223 In re Actos (Pioglitazone) Prods. Liab. Litig., No. 6:11-MD-2299, 2014 WL
2872299, at *15 (W.D. La. June 23, 2014).
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serving relevant ESL*

2. Actively supervise collection and preservation ef-
forts: Counsel should actively supervise implementa-
tion of the preservation protocol” The Toyobo court
found defendants negligently failed to monitor the liti-
gation hold resulting in spoliation and indicated plain-
tiffs could seek to introduce “evidence surrounding
Toyobo’s alleged loss or destruction of evidence at tri-
al."226

3. Coordinate with service providers: Ensure that
third-party vendors or IT professionals assisting with
identification, preservation, or collection are given
proper instructions and are supervised™ The Rules
of Professional Responsibility require counsel to un-
derstand the “benefits and risks associated with rele-

”

and to supervise non-lawyers pro-
8

vant technology,

.. . 22
viding assistance.

224 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003); Zubulake
v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004); Goldstein v. Denner,
310 A.3d 548, 576-77 (Del. Ch.), cert. denied, No. 2020-1061-JTL, 2024 WL
776033 (Del. Ch. Feb. 26, 2024), and appeal refused, 346 A.3d 1123 (Del. 2024);
Duty to Preserve Evidence (Federal), Practical Law Practice Note w-019-0638

225  Implementing a Litigation Hold, PRACTICAL LAW PRACTICE NOTE 8-502-
9481 (2017).

226 Point Blank Sols., Inc. v. Toyobo Am., Inc., No. 09-61166-CIV, 2011 WL
1456029, at *31 (S.D. Fla. Apr. 5, 2011).

227  Cross-Border Legal Holds: Challenges and Best Practices, PRACTICAL LAW
PRACTICE NOTE w-010-6737.

228 Model Rules of Profl Conduct r. 1.1 cmt. 8 (Am. Bar Ass'n 2025); Model
Rules of Profl Conduct r. 5.3 (Am. Bar Assn 2025).
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4. Reissue and Remind: Periodically re-issue the litiga-
tion hold to capture newly hired employees and send
regular reminders to existing custodians.

5. Document the Process: Maintain a contemporaneous
written record of all preservation efforts. Document
when the hold was triggered, who was interviewed,
what technical steps were taken, and the rationale for
excluding any data sources. Include written records
of interviews, instructions given, and all steps taken to

. . . 229,230
preserve potentially relevant information.

Courts recognize two important corollaries to these best practices:
First, “[b]lindly relying on a client” for “the identification, preserva-

"B “Self-collection” may

tion, and collection of ESI is not reasonable.
not be unreasonable per se, but, unless the litigant is appearing pro
se, unsupervised self-collection is.

Federal Rules of Civil Procedure 26(g) requires an attorney to
sign every discovery request, response, or disclosure. By signing,
the attorney certifies that, to the best of that person’s knowledge,
information, and belief, the discovery is, inter alia, consistent with

the rules”” Courts have held “[t]here is simply no responsible way

229 Duty to Preserve Evidence (Federal), PRACTICAL LAW PRACTICE NOTE
w-019-0638.

230  The Sedona Conference Commentary on Managing International Legal
Holds, 24 The Sedona Conf. J 171-2 (2023).

231 DR Distributors, LLC v. 21 Century Smoking, Inc., 513 F. Supp. 3d 839, 920
(N.D. TIL. 2021).

232 Fed. R. Civ. P. 26(g).
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that an attorney can effectively make the representations required
under Rule 26(g)(1) and yet have no involvement in, or close knowl-
edge of, the party’s search, collection and production of discovery.””
The attorney “cannot abandon his professional and ethical duties im-
posed by the applicable rules and case law and permit an interested
party or person to “self-collect” discovery without any attorney ad-
vice, supervision, or knowledge of the process utilized.”"

In the Otsuka Pharmaceuticals case, the court found “self-col-
lection by a layperson of information on an electronic device is high-
ly problematic and raises a real risk that data could be destroyed or
corrupted,” particularly where the employees are interested fact
witnesses who lack of forensic training in searching for and preserv-
ing electronically stored information.”® The court ordered two
plaintiffs to provide “cell phones, computers, tablets and any other
electronic devices” to designated experts for forensic imaging and
examination.”

The second corollary is that the best insurance against a spo-
liation claim is an agreement with opposing counsel. Early discus-
sions with opposing counsel, as part of a Rule 26(f) conference to de-
velop a discovery plan or even earlier in response to a preservation

letter, enable counsel to discuss and potentially agree on the scope

of preservation, including data sources, date ranges, search method-

233 Equal Emp. Opportunity Comm'n v. M1 5100 Corp., No. 19-CV-81320, 2020
WL 3581372, at *2-3 (S.D. Fla. July 2, 2020).

234 Id.

235 In re Abilify (Aripiprazole) Prods. Liab. Litig., No. 3:16-MD-2734, 2017 WL
9249652, at *3 (N.D. Fla. Dec. 7, 2017).

236 Id. at *4.
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ologies, and forms of production. As the Nissan court stated, “[e]lec-

"% One of the potential bene-

tronic discovery requires cooperation.
fits of that cooperation is an agreement on what should be
preserved and how. And if relevant information is lost nonetheless
that agreement preempts any argument that the steps taken to pre-

serve the information were unreasonable.

B. Preservation Duration
The duty to preserve information does not continue indefi-

238

nitely.”” During litigation, the duty may be extinguished “by pro-

viding the opposing party with an adequate and meaningful oppor-

" Otherwise, the duty ends when litigation is no

tunity to inspect.
longer reasonably anticipated.
The duty may be extinguished by resolution of the parties’

O 1t may

claims, either through settlement or a litigated outcome.”!
be extinguished by the expiration of the relevant statute of limita-
tions. The key, in any event, is to document the basis for lifting the
litigation hold and either deleting information or resuming normal
document retention and autodelete policies.”"

As a result, once the duty to preserve has ended, a final best

237 Nissan N. Am., Inc. v. Johnson Elec. N. Am., Inc., No. 09-CV-11783, 2011 WL
1002835, at *4 (E.D. Mich. Feb. 17, 2011); William A. Gross Constr. Assoc., Inc. v.
Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 136 (S.D.N.Y.2009).

238 Bryant v. Gen. Cas. Co. of Wisconsin, 337 F.R.D. 1, 6 (N.D.N.Y. 2020).

239 Id.

240 Edwards v. Hearst Commcns, Inc.,, 2017 WL 6458612, at *3-4 (S.D.N.Y. Dec.
18, 2017).

241  Reasonable Anticipation of Litigation Under FRCP 37(e): Triggers and Lim-
its, PRACTICAL LAW PRACTICE NOTE w-008-2708.
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practice is to add to the list above is to release the litigation hold:
Litigation Hold Release: Issue a written release notice
instructing employees, including IT personnel, that the
restrictions on altering or deleting specific information
have been lifted and they are to resume normal docu-
ment retention pratctices.z42

Failure to do so results in preservation of data that is no longer nec-

essary but remains in a party’s possession, custody, or control, and

subject to a future legal hold or data breach.

VI. Conclusion

In July of 2011, the first diabetes patients who developed
bladder cancer after taking Actos began filing suit in the United
States alleging that Takeda Pharmaceuticals and Eli Lilly and Com-
pany had known about the bladder cancer risk for years, yet failed
to warn them and they developed cancer as a result”” In Decem-
ber 2011, pretrial proceedings in all related federal actions were con-
solidated in one federal district court”™ At the same time, plaintiffs
were filing suit in state courts throughout the country.

By July 2015, there were 4,800 lawsuits filed in federal courts,

consolidated in Louisiana, and 4,500 in state courts, many of them

242 Implementing a Litigation Hold, PRACTICAL LAW PRACTICE NOTE 8-502-
9481.

243 Brandon Lowry, Takeda Tells Jury Studies Tying Actos to Cancer are
Flawed, LAW360 (Aug. 28, 2015); Van Treeck v. Takeda Pharmaceuticals AM
RICA, 2015 WL 968877 *2 (Wis.Cir. Mar. 2, 2015).

244 Lowry, supra note 243.
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o As many as 10,000 plaintiffs

consolidated in California and Illinois.
ultimately filed suit against Takeda Pharmaceuticals, the manufac-
turer, and Eli Lilly, which helped market the drug.”*

Early 2012, Takeda began production in the federal case, and
separate coordinated proceedings in Illinois state courts, of millions

247

of pages of documents.”" In the federal case, the parties agreed to a

discovery plan,”*® and, in July 2012, the federal court entered its Case
Management Order: Protocol Relating to the Production of Electron-
ically Stored Information.””

The Case Management Order identified the data sources then
known to Takeda as “most likely to contain discoverable informa-

»250

tion. Takeda agreed to provide information about those sources,

including their date ranges, who used them, where they were host-
ed, and the database type”"
As a result, at the beginning of the consolidated federal case,

Takeda identified thirteen (13) databases likely to have relevant in-

245 Jef Feeley, Takeda’s $2.37 Billion Drug Accord Endangered, BLOOMBERG
BNA CLASS ACTION LITIGATION REPORT (Aug. 28, 2015); In Re Actos Product
Liability Cases Coordinated Proceeding, JCCP No. 4696, venued in the Califor-
nia Superior Court, Los Angeles County, California; In re Actos Related Cases,
No. 2011 L 010011, venued in the Circuit Court of Cook County, Illinois, County
Department, Law Division.

246 Feeley, supra note 245.

247 Defendants’ Opposition to Plaintiffs’ Motion to Compel Production of Docu-
ments, No. 6:11-md-02299-RFD-PJH (W.D. La. June 19, 2013) Dkt. No. 2887.

248 Ruling on Motion, No. 6:11-md-02299-RFD-PJH (W.D. La. July 10, 2013) Dkt.
No. 2992.

249 1In re Actos (Pioglitazone) Prod. Liab. Litig., No. 6:11-MD-2299, 2012 WL
7861249 (W.D. La. July 27, 2012).

250 Id. at"l.

251 Id.
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2

formation,™ and it disclosed a preliminary list of twenty-nine (29)

“custodians” identified as “most likely to have information relevant
to this litigation.”™® Tt assumed on ongoing obligation to identify ad-
ditional “key” custodians.” The court order required Takeda to col-

lect and preserve data for each, including the email, computer hard

. . .. “ . 2255
drives, and physical files in its “possession, custody, or control.””

In the first wave of discovery, Plaintiffs requested production

of Actos-related documents from fifteen (15) Takeda employees.”

Takeda informed Plaintiffs that the files of four (4) had been “de-

"7 Plaintiffs identified more “key players” in the litigation,

258

stroyed.’
and Takeda replied that their files had also been destroyed.

By the end of the process, Plaintiffs learned that Takeda had
destroyed the files of forty-six (46) key Takeda employees located in
Japan, the United States, and Europe.”™ These “key players” ranged
from the company president and officers involved in the develop-

ment and marketing of Actos on down to sales representatives.”®

252 Id.

253 Id. at 3.

254 Id.

255 Id.

256  Plaintiffs’ Steering Comm.’'s Mtn to Compel Fed. R. Civ. P. 30(B)(6) Dep. (June
19, 2013), No. 6:11-md-02299-RED-PJH (W.D. La. July 10, 2013) Dkt. No. 2884, at
2.

257 Ruling on Motion, No. 6:11-md-02299-RFD-PJH (W.D. La. July 10, 2013) Dkt.
No. 2992, at 2.

258 Id.

259 PIs.” Steering Com. Memo. In Supp. of Mtn. to Compel. Fed. R. Civ. P. 30(B)(6)
Dep. (June 19, 2013), No. 6:11-md-02299-RED-PJH (W.D. La. June 19, 2013) Dkt.
No. 2884-1, at 2.

260 In re Actos Products Liability Litig, 2014 WL 2921653 *3 (June 23, 2014); Pls.
Steering Com. Memo. In Supp. of Mtn. to Compel. Fed. R. Civ. P. 30(B)(6)”

Ryukoku Law Review, Vol. 59, No. 2 (2026), 62 (318)



The Duty to Preserve

Plaintiffs argued Takeda destroyed the files of witnesses who sought
1261

to “manage the bladder cancer risk as a marketing problem.

For each custodian, Takeda informed Plaintiffs that the docu-
ments had been destroyed as part of its “normal business practices”
after the employees left Takeda or retired”” Plaintiffs then request-
ed information regarding their departure dates and when Takeda
implemented its “litigation hold.”*

In response, Takeda provided inconsistent answers. Initially,
Takeda stated that it issued its first hold “for bladder cancer prod-

2264

uct liability litigation on February 15, 2011. It turned out that the

files of at least one key Takeda employee, a former Associate Direc-
tor of the Pharmaceutical Research Division, were destroyed after

5

that date”® Takeda then “supplemented” its answer stating that

the litigation hold was first implemented on September 2, 2011.%%
Noting the discrepancy, Plaintiffs sought the deposition of a
Takeda representative to testify on its behalf, pursuant to Fed. R.

Civ. P. 30(b)(6), regarding Takeda's implementation of the litigation

N Dep., supra note 259, at 2.

261 Pls.” Steering Com. Memo. In Supp. of Mtn. to Compel. Fed. R. Civ. P. 30(B)(6)
Dep., supra note 259, at 5.

262 Ruling on Motion, No. 6:11-md-02299-RFD-PJH (W.D. La. July 10, 2013) Dkt.
No. 2992, at 2-3.

263 Id.

264 Id.

265 Pls.” Steering Com. Memo. In Supp. of Mtn. to Compel. Fed. R. Civ. P. 30(B)(6)
Dep., supra note 259, at 2-3; Van Treek v. Takeda Pharmaceuticals, 2015 WL
968877 (Wisc. Cir. Mar. 2, 2015).

266 Ruling on Motion, No. 6:11-md-02299-RFD-PJH (W.D. La. July 10, 2013) Dkt.
No. 2992, at 2.
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*7 Takeda objected, but later agreed to

hold and the lost documents.
produce a witness in Osaka to speak to the destruction of files for
six (6) custodians’® In June 2013, Plaintiffs filed a motion with the
court to compel Takeda to produce a representative for a deposition

and do so in the United States.

Takeda characterized Plaintiffs’
deposition notice as “a worldwide fishing expedition” seeking to “in-
satiably perpetuate” discovery “breathtaking” in scope.”” And it
came after Takeda had already produced some 23 million pages of
documents.””

Takeda also offered a legal argument that if successful would
moot the issue: its duty to preserve did not arise until after the doc-
uments were destroyed. Takeda argued that a general concern
over litigation did not create a duty to preserve, and all the docu-
ments at issue were disposed of before “the legal hold associated
with this litigation was issued and before the first bladder cancer
action was filed in July 2011.”*"

Yet, a former Takeda employee testified that she received in-

structions regarding preserving documents relating to Actos prior

to 20117 And Plaintiffs submitted documents obtained from Eli Lil-

267 1d. at 3.

268 Id. at 3; Defendant’'s Mtn for Prot. Order, No. 6:11-md-02299-RFD-PJH (W.D.
La. June 18, 2013) Dkt. No. 2881, at 2.

269 Plaintiffs’ Steering Comm.’s Mtn to Compel Fed. R. Civ. P. 30(B)(6) Dep. (June
19, 2013), No. 6:11-md-02299-RFD-PJH (W.D. La. July 10, 2013) Dkt. No. 2884, at 1.

270 Defendant’'s Mtn for Prot. Order, No. 6:11-md-02299-RFD-PJH (W.D. La. June
18, 2013) Dkt. No. 2881, at 2.

271 Id.

272 1d. at 10.

273 Ruling on Motion, No. 6:11-md-02299-RFD-PJH (W.D. La. July 10, 2013) Dkt.
No. 2992, at 6.
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ly detailing correspondence between Takeda and Lilly discussing
bladder cancer as a “significant adverse event” dating as far back as
July 1999

The court found prima facie evidence of destroyed documents
and ordered the deposition take place in the United States with a

° The court ex-

special master present to rule on discovery issues.”
panded the scope of the deposition, to extend the date range for dis-
covery back to 2002 after additional disclosures indicated the first
litigation alleging personal injury arising from the ingestion of Actos
actually occurred in 20027

Depositions and document discovery later showed that Take-
da had issued “a general litigation hold” in July 2002 in response to a
lawsuit alleging Actos caused liver failure.” The hold instructed
employees: “to preserve any and all documents and electronic data
which discuss, mention, or relate to Actos”. This means do not de-
stroy, delete, throw away or otherwise discard any such documents

"8 As more plaintiffs filed more suits, Takeda

or electronic data.
“refreshed” this litigation hold in 2003, 2006, 2007, 2008, in February

2011 in the U.S and September 2011 in Japan.*”

274 Id. at 7-8.

275 Id. at 9.

276 Amended Order, No. 6:11-md-02299-RFD-PJH (W.D. La. July 26, 2013) Dkt.
No. 3056, at 2.

277 Van Treeck v. Takeda Pharmaceuticals AM RICA, 2015 WL 968877 *2 (Wis.
Cir. Mar. 2, 2015); Amaris Elliott-Engel, Illinois Judge Rejects Sanctions for De-
stroyed Actos Documents, THE NATIONAL LAW JOURNAL (Apr. 24, 2014).

278 In re Actos Products Liability Litig., 2014 WL 2921653 *4, 9, 20 (June 23,
2014).

279 Id. at *4.
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Despite these repeated instructions, Takeda employees de-
stroyed large volumes of documents relating to Actos, and, in Au-
gust 2013, a magistrate judge found prima facie evidence of spolia-
tion.® In January 2014, the district court judge reviewed the
magistrate judge’s findings. The court denied Plaintiffs’ request for
default judgment, and it deferred ruling on the requested jury in-
struction.™ But it allowed “all evidence of and relating to Takeda’s
conduct as to documents and electronic data destruction to go be-
fore the jury.”

When the district court later ruled on jury instructions, the
court found Takeda had acted in “bad faith” and “willfully abused
the judicial process.”™ The court rejected Takeda’'s argument that
it had already produced millions of documents so there could be no
prejudice, finding Takeda’s “enthusiasm in producing documents is
---mitigated by its widespread failure to preserve large swaths of

2284

Actos”-related documents. The court found Takeda selectively

destroyed the custodial files of 46 employees, while retaining the

5

custodial files of others”™ The destroyed files included meeting

notes, drafts of letters, PowerPoint presentations, and other informa-

tion directly related to the development and marketing of Actos.

280 Id. at "6.

281 Id. at *59-60.

282 In re: Actos (Pioglitazone) Prod. Liab. Litig., No. 6:11-MD-2299, 2014 WL
12601010, at *36 (W.D. La. Jan. 30, 2014).

283 In re: Actos (Pioglitazone) Prod. Liab. Litig., No. 6:11-MD-2299, 2014 WL
2921653 *24 (June 23, 2014).

284 Id. at *56.

285 Id. at*3.

286 Id. at *10.
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The destroyed files included both paper and electronic files™; both
the notes and communications of those “intimately involved with the
development and marketing of Actos.”™®

The court found the breadth of the files destroyed “disturb-
ing,” particularly because they were the files of key decision-makers
at Takeda®™ “In effect, the files of Takeda’s commanding general as
well as his front line generals and direct aides in the battles waged
by Takeda in its development, regulation of, and marketing of
Actos” were deleted and destroyed.” ® Takeda did this “in the face
of a valid and applicable litigation hold,” with “full notice of that hold
and a full understanding of its legal obligations in the United
States.”

The court found the 2002 hold applied to plaintiffs’ bladder
cancer claims because it encompassed all documents that “relate to

2292 . .
In issuing such a

Actos” with “no mention of any specific malady.
hold, Takeda undertook a duty to preserve Actos-related documents
with its 2002 litigation hold® The court cited the testimony of in-
house counsel for Takeda admitting that the general litigation hold

applied to the bladder cancer patients and that Takeda did not issue

287 Id. at *10, 39.

288 Id. at *10, 39, 42.

289 In re: Actos (Pioglitazone) Prod. Liab. Litig., No. 6:11-MD-2299, 2014 WL
12601010, at *16 (W.D. La. Jan. 30, 2014).

290 In re: Actos (Pioglitazone) Prod. Liab. Litig., No. 6:11-MD-2299, 2014 WL
2921653 *35, 46 (June 23, 2014).

291 Id. at *35, 46.

292 Id. at *26.

293 Amaris Elliott-Engel, Illinois Judge Rejects Sanctions for Destroyed Actos
Documents, THE NATIONAL LAW JOURNAL (Apr. 24, 2014).
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a “new” litigation hold in 2011 but, in fact, “refreshed” the 2002 hold
through 2011.**

The court found Takeda’s inconsistent and misleading infor-
mation regarding its litigation hold evidence of “culpable intent.”*”
Not only did Takeda first represent it implemented a litigation hold
in February 15, 2011,” and later change this to September 2011,% it
repeatedly implied that its litigation hold did not apply to the de-
stroyed employee files and the destroyed files were not subject to
discovery.” Only after the judge specifically questioned Takeda
about prior litigation holds did defense counsel advise the court of
the existence of the 2002 general Actos” products liability litigation
hold® Until then, Takeda offered “misleading” and “inconsistent”
disclosures that caused the court to “labor under false impression[s]”
of the facts™™

The court was blistering in its criticism of Takeda’s litigation
conduct:

There is a clear and unassailable distinction between

failing to disclose relevant information which exists and

disputing the applicability of that information; a distinc-

tion Takeda deliberately chose to ignore. It is not for a

party such as Takeda to unilaterally decide to withhold

294 1In re: Actos (Pioglitazone) Prod. Liab. Litig., No. 6:11-MD-2299, 2014 WL
2921653 at *14, 26 (June 23, 2014).

295 Id. at *4, 27, 31.

296 Id. at *4, 52.

297 Id. at 5.

298 Id. at *43-44.

299 Id. at *52.

300 Id.
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the fact of the very existence of information which falls

under a valid discovery request.””
The court found Takeda's obfuscation regarding its litigation hold
caused costly delay and was part of a broader pattern of obfusca-
tion” Despite repeated orders from the court, Takeda designated
corporate representatives for deposition who lacked knowledge of
Takeda's information systems and the document destruction.’”
Takeda hired an IT consultant with no personal knowledge of the
issues to testify, according to Plaintiffs, a “hired gun” brought in to

obfuscate on Takeda’s behalf™

Takeda later designated in-house
counsel from a U.S. subsidiary to testify regarding the document de-
struction.® She was unable to explain what steps Takeda, Japan
had taken to preserve or recover the missing documents, or wheth-
er the destroyed documents could be recovered.””

The court voiced concerns about the credibility of both wit-
nesses, calling their designations “highly regrettable” and their dec-
larations “highly questionable.” Despite repeated rulings by the
court, Takeda never presented anyone knowledgeable about Take-

8

da’s document retention policy in Japan.® It remained a “great

mystery” and “demonstrates, again an unexplained and seemingly

301 Id. at *44.
302 Id.

303 Id. at *4.

304 Id. at*4, 7.
305 Id. at*7.

306 Id. at *7-810.
307 Id. at *79.
308 Id. at *47.
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blatant disregard of their legal obligations by Takeda J.'clpan."go9

The court ordered Takeda, at its sole cost, to reconstruct all
deleted files from its backup tapes. It invited Plaintiffs to seek reim-
bursement of all costs, including attorney’s fees, associated with
bringing the spoliation motion, and to seek another deposition of a
Takeda representative knowledgeable about Takeda's document de-
struction with all costs to be borne by Takeda.™

Takeda’s ability to recover the deleted documents remained a
mystery. The court found Takeda offered inconsistent statements
regarding its document retention policies and ability to reconstruct

311
At some

the deleted files from its computer system backup tapes.
points it argued the files were irretrievably deleted; at other points
it argued that Takeda’s plan all along had been to use computer
backup tapes to comply with its preservation obligations.”* The
court found “Takeda’s oft shifting positions---distressing” and fur-
ther support of its finding that Takeda acted in bad faith.*"

The court found that the destroyed documents were likely
relevant. Plaintiffs obtained a sample of documents from lower-level
Takeda employees who were copied on emails and whose files were
not deleted. It obtained information from third parties that suggest-
ed the missing files showed Takeda knew of the risks®™ The Up-

john Pharmaceutical Company produced emails sent to Takeda ex-

309 Id. at* 42, 48.
310 Id. at *59-60.
311 Id. at *33.

312 Id. at *53.

313 Id. at *33.

314 Id. at *13, 34-36.
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plaining Upjohn’s decision to withdraw from a joint venture because
of concerns about Actos’ “margin of safety,” and emails received
from Takeda trying to persuade Upjohn to publicly frame this with-
drawal as a concern about “efﬁcacy"?’15
The court found “culpable intent” in the evidence that Take-
da destroyed files™ and the fact that Takeda sought to conceal the
existence of its earlier litigation holds.”” It minced no words when
it found:
Takeda acted in bad faith and, also, a willful abuse of the
judicial process in a deliberate attempt to destroy and,
eliminate information concerning Actos and to obfuscate
and hide its conduct and its knowledge of potential
health risks of Actos” that might be relevant to future
lawsuits:--.*"
As a sanction, the court allowed the jury to hear evidence regarding
Takeda’s spoliation and gave the permissive adverse inference in-
struction discussed earlier. The jury could infer the destroyed doc-
uments and files were adverse to Takeda® The court’s ruling set
the stage for Plaintiffs’ victory in the first bell weather trial, the $9

billion punitive damages verdict, and ultimately a negotiated global

settlement.™

315 Id. at *37-38.

316 Id. at *27.

317 Id.

318 Id. at *24, 51.

319 Id. at”l.

320 Joe Van Acker, Takeda’s $2.4B Actos Deal Ends 5" Cire. App, LAW 360
(May 5, 2015).
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The verdict is admittedly an outlier. But the case offers les-
sons to be learned. Most important, Takeda Pharmaceuticals was

»321

“hoist on its own petard. It angered the judge with its recalci-

trance and conflicting disclosures about its preservation efforts.”
Judges “cannot and do not expect that any party can meet a stan-
9323

dard of perfection, but they do expect candor. The Rules of Pro-
fessional Responsibility require “candor toward the tribunal” and
prohibit false statements of law or fact.” The Federal Rules of Civil
Procedure sanction both counsel and client for factual contentions
made without evidentiary support in written discovery and in pa-
pers filed with the court.™ Takeda failed to heed the most import-
ant lesson of all: own your mistakes.

There are other lessons to learn from the Takeda litigation.
Had Takeda followed the basic dictates of Zubulake and its progeny,
they would not have been subject to sanctions. Implementing a liti-
gation hold tailored to the needs of the case would have eliminated
the spoliation claims. Takeda issued a sweeping litigation hold in
2002 that required preservation of “any and all documents and elec-

tronic data which discuss, mention, or relate to Actos.” The duty to

preserve requires preservation of information potentially relevant to

321 See Pippins v. KPMG LLP, 279 F.R.D. 245, 256 (SD.N.Y. 2012).

322 Amended Memorandum Opinion and Ruling, No. 6:11-md-02299-RFD-PJH
(W.D. La. Jan. 30, 2014) Dkt. No. 3933, at 71-72.

323 Webb v. CBS Broad, Inc., 2010 WL 2104179, at *6 (N.D. Ill. May 25, 2010);
Pension Comm. of the Univ. of Montreal Pen. Plan, et al. v. Banc of Am. Sec,
LLC, 685 F. Supp. 2d 456 (S.D.N.Y. Jan. 15, 2010), abrogated on other grounds
by Chin v. Port Auth. of N.Y. & N.J,, 685 F.3d 135 (2d Cir. 2012).

324 Model Rules of Profl Conduct r. 3.3 (Am. Bar Ass'n 2025).

325 FedR.Civ.P. 26(g)(1) and 11(b)(3).
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a claim or defense and proportional to the needs of the case. The
Actos claims were initially few and related to liver cancer. They
grew to include thousands focused on bladder cancer. A properly
scoped litigation hold, revised as the litigation grew in scope, should
have followed that progression. Instead, Takeda instructed its em-
ployees from the start to preserve everything, and then it did not.
Understanding the client’s information systems is indispens-
able to identifying and securing potentially relevant information. In
imposing sanctions, the court noted repeatedly the conflicting state-
ments given by Takeda's corporate and legal representatives and
the confusion regarding Takeda’s IT procedures, whether its back-
up tapes were intended solely for disaster recovery or legal reten-
tion, and how Takeda had implemented its corporate policy regard-
ing email management and retention.™ In court, Takeda argued it
planned to use unindexed backup tapes to satisfy its litigation hold
obligations. In practice, this directly violated Takeda’s own Business
Operating Procedure. Investigation of the client’s information sys-
tems, at the beginning, would have avoided these misrepresenta-
tions.””
Identifying potentially relevant sources of information by in-
terviewing relevant custodians and issuing specific preservation in-
structions would have ensured preservation of information in the
possession of the individuals closest to the subject matter. In Japan,

Takeda deleted the files, documents, and emails for departing em-

326 In re Actos (Pioglitazone) Prods. Liab. Litig., No. 6:11-MD-2299, 2014 WL
2872299, at *8 (W.D. La. June 23, 2014).
327 Id.
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ployees like Mikihiko “Ken” Obayashi, a Director of Pharmaceutical
Development involved in the development of Actos, and Katsuhisa
Saito, a Senior Director of Pharmaceutical Development responsible
for Actos. Takeda permitted deletion of data for Masahiro Miyaza-
ki, an Associate Director of Pharmaceutical Research, while he was
still an active employee and after Takeda's litigation team “re-
freshed” the Actos litigation in February 2011. In the U.S., Takeda
failed to preserve information from key players including a senior
vice president of sales and a senior manager of product safety, and,
in Europe, Takeda allowed data in the possession of its vice presi-
dent for regulatory affairs and director of epidemiology to be delet-
ed™ A systematic approach to identifying key players would have
identified these individuals and enabled a third party to preserve
relevant information in their possession.

Suspending document retention policies and disabling auto-de-
lete functions would have prevented the destruction of relevant evi-
dence. Takeda's failure to instruct its IT and HR departments to
halt the routine deletion of files for departing employees was instru-
mental in the loss of custodial files for key executives and employ-
ees. Takeda’s standard business practice was to invalidate an em-
ployee’s email address at the end of the month of their departure,
and three months later completely delete the email account and its
contents. At the time of an employee’s separation, IT staff and ven-
dors also routinely wiped personal computers and deleted personal

file shares from active servers. The failure to suspend these policies

328 Id. at *5-6.
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for key employees when they left the company resulted in the loss
of information directly related to the safety of Actos.

Coordinating with service providers would have ensured that
outside vendors did not inadvertently spoliate evidence. Dr. Kiyoshi
Kitazawa, Managing Director, Board Member, and General Manager
of the Strategic Product Planning department at Takeda from the
early 1970s through 2009 personally corresponded with Upjohn re-
garding Actos’ margin of safety.” Dr. Kitazawa’s personal file share
and personal data were deleted by a Takeda IT vendor on January
28, 2010 1f Takeda had properly coordinated with and supervised
this IT vendor regarding the active 2002 litigation hold, the vendor
would have been instructed to preserve, rather than delete, the files.

Monitoring compliance would have avoided spoliation. Courts
have stated, time and again, a party’s duty to preserve requires
more than simply issuing a litigation hold. Without more it is “empty
verbiage.” Takeda issued and “refreshed” its litigation hold year af-
ter year, but the record is devoid of evidence that counsel took affir-
mative steps to oversee collection and preservation of potentially
relevant information. Instead, the record suggests Takeda employ-
ees were left to their own devices. Takeda's 2002 litigation hold
simply instructed: “Please take steps immediately to preserve such
documents and data within your department.”” Takeda's 2006
“Best Practices” memorandum later instructed employees and con-

tractors to store legal hold materials within Outlook to prevent

329 Id. at 3.
330 Id.
331 Id. at™9.
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them from being deleted — instructions the employees ignored.332

As the Otsuka Pharmaceuticals case recognized, self-collection
is “highly problematic”*® The courts are clear that preservation
cannot be delegated, without immediate oversight, to employees
without any training in computer forensics and whose own culpabili-
ty is in question. Counsel for Takeda could have taken affirmative
action, beyond emailing litigation hold notices, to ensure all sources
of potentially relevant information were identified and actually
placed on hold.

Documenting preservation steps could have shielded Takeda
from findings of obfuscation and bad faith. Instead of maintaining a
clear, documented record of its preservation efforts, Takeda provid-
ed shifting and inconsistent dates regarding issuance of its litigation
hold. First, it was February 15, 2011. Then it shifted to September
2, 2011, before Takeda admitted that a hold had been in place since
2002 and “refreshed” in 2003, 2006, 2007, 2008, and 2011. Accurate
documentation of when the holds were issued, to whom, and what
steps were taken to preserve relevant information would have pre-
vented “repeated material misrepresentations regarding litigation
holds” and the court finding that Takeda engaged in a “campaign of
concealment and obfuscation.”

Given the record, one might conclude, as the court did, that
Takeda intentionally deleted information to avoid its use in litigation.

But even if employees at Takeda panicked and started hitting the

332 Id. at *33.
333 DR Distributors, LLC v. 21 Century Smoking, Inc., 513 F. Supp. 3d 839, 936
(N.D. I1I. 2021).
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delete button, the outcome could have been different. Creating an
eDiscovery Team, developing data maps, and establishing preserva-
tion protocols, in advance, enables centralized, defensible preserva-
tion efforts. It removes a lot of human nature from the equation.
Enterprise-based tools simplify preservation and collection utilizing
forensically sound methods, as opposed to tasking employees to
copy files or move information into Outlook. Addressing preserva-
tion in the initial client interview and then in hands-on custodial in-
terviews—where counsel joins an employee at their computer and
asks “show me where you store your information related to the
product”™— help ensure that relevant information that is not avail-
able on enterprise networks is nonetheless identified and preserved.

There is no strict liability for information lost despite reason-
able efforts and best practices. In cases involving voluminous docu-
ments, documents will get lost. Documents will get left out of pro-
duction. The real question is, when that happens, can the producing
party demonstrate that they took reasonable steps to preserve rele-
vant information and it happened regardless? Can the producing
party show the court a defensible preservation protocol? As the
Advisory Committee for the Federal Rules of Civil Procedure recog-
nized “perfection in preserving all relevant electronically stored in-
formation is often impossible---‘reasonable steps’ to preserve suffice.”

Understanding the law of preservation set out in this article,
following the best practices set out in this article, will allow those lit-
igating in the U.S. to demonstrate they took “reasonable steps.” The

duty to preserve relevant information for litigation in the United
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States is broad, but manageable.
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39 View in browserlnytimes.com The World, January 8, 2026. By Katrin Ben-
nhold.

Ty FRMEIR. CREMICbZs T2 —T =27 - ¥4 AADONZORLE
ERRLTUTOL ) ITHRIZE WS,

And he said that he did not feel constrained by any international laws,
norms, checks or balances. Asked by my colleagues if there were any limits
on his ability to use American military might, he said: “Yeah, there is one
thing. My own morality. My own mind. It's the only thing that can stop me.”
“I don’t need international law,” he added. “I'm not looking to hurt people.”
It was the most blunt acknowledgment yet of Trump’s worldview: It is na-
tional strength alone that should be the deciding factor when nations’ inter-
ests collide. Past U.S. presidents, he believes, have been too cautious when it
comes to exercising American power.
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42  What's in the 14-point US-Iran peace plan ?
https://www.dw.com/en/whats-in-the-14-point-us-iran-peace-plan/

a-7595563 ? utm_source=copilot.com Visited on 20 June 2026.

DW: Kieran Burke with AP, Reuters 06/17/2026 June 17, 2026

US officials have released an interim agreement that ends fighting on all
fronts for 60 days and sets out provisions for the reopening of the Strait of
Hormuz.
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50 “Principled and pragmatic: Canada’s path” Prime Minister Carney addresses
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52 ILO Century-Project, Office moves to Montreal, Canada: In August 1940, the
Canadian Government officially agrees to the temporary transfer of forty staff
members from 18 countries. They are hosted until 1947 by McGill University
in Montreal. Most other officials return to their countries as national corre-
spondents or are posted to branch offices.
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IERIE A ENG B 2 DR § 5 2 12 & » T ERZINESR H & LB no
MBI ENTELNLTH S,

RHEFMRBLEN S A D . AROBEFITIR, ©FF. FEOLTEE
2T HIENTEL—HT, FREHIH) TR P E2EZRIITHABT L8
WAL WEE I, BEICAATEERITEZ &) o HEINE) 2 B L
KEDA VU TA4ToATHIELIh D, TOMEL LT, HEIER
WCAELAEZ LI %, TNOOHEFR, HEZOAPAMT L LICL L,

COWH I AAER FEE L 5 500, B O ERRY 2 8RR o
Pl Aah, BONNBIREHHEL T 220w bTHb, €
D—RE LT, FV—TF3EEOSHEERIAS, STk, 43555 O Sk
EHMSIERICHER SN TV 2 HEIT oS (L), &) bIFFEELE
B0, FREBIOMIEEIC XL 2EREEN, BllboKETIE, Kl
IEREARHES X ONEEI KT EH T 5 DI 0 R TEE RReH O R &
Lo TOWBWIHEEPL LR BVEVI HTHL (V.), TD7zd, EUD
VEHEIE. BEBREIICE > THAALL) ELTWwA,

27 Arlen, 52 Md. L. Rev. 1093, 1097 (1993); Korch, Haftung und Verhalten, 2015,
S. 211 ff.
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M. 7L —7REOTFEMId 5 HT

HRFMLIE, HEDIHEIC L o TELAEED I X M INEE S
NBEVEVIHIREREELSELHEVD L. YT IAF2—VIZBITEA
MR ELZO CHEmICBVTIE, 7V —7REICBIT 2 ARFLICHEND
BTHNTHY, THUTEE, T2 2V Y AETZE (Konzerndelikts-
recht) %3 Y =)V ¥ DIRWI B 5 K547 %1 (Deliktsrecht in Kon-
zernlagen) L WIHIF—T—FDH L TAEAREHEZEDTEE Lo
Eh, TUHEI» S, BASICHEMNLAREMEIE, &) bk &ESe
DLHIZBOT, MLOHERON G L B TWwY, UTFTR. 2hbo
FATARFEIZARAL L THEGTS 6

1. ARREIC & 2 EDOIEBHR

TN —TRFEIBITIZEMLOMMIE,. TRHICL>THERI SN,
LD DITFERLZBEEIIONT, TR M FHICHIL S N2 WEERDE L
2% HETH 27 V=T REOREMBTEHOEH IOV THIEZA
DRV L% D, FEMOMEMELBR 2BHEITASHOBEL /2
L. ZOMER, EHEA IR EEL I LR b, 20
720, BFFN BB, S AL, SV —TREORSTIR. T2 01T
BIZOoWT, FaoMEMEL LRE LT [HT28 9 (haften) | &

28 Bl zE. Fleischer/Korch, ZIP 2021, 709; Habersack/Zickgraf, ZHR 182(2018),
252; Pacces, Ondernemingsrecht 2023, 268, 271 ff; Wagner, RabelsZ 80(2016),
717, 750 f£. 208,

29 Bz, IHTEFMEE ST 2 HRFEMOBEILZ £k L TV 2% Hansmann/
Kraakman, 100 YALE L.J. 1879(1991) =M. Leebron, 91 COLUM. L. REV.
1565, 1617(1991) HHBETH 5, T, HfFr LRI S 0L LT,
Grundfest, 102 YALE. L. J. 387(1992). LoPucki, 106 YALE L.J. 1(1996) (&1
DIF20ELLF, 55HLLF, £ HIC CHansmann/KraakmanlZ i) b &,

30 Leebron, 91 COLUM. L. REV. 1565, 1584 £.(1991) Z:#,
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Lica s, CoZkid, Bk, TARMOREREICHLTY A2 BIFH
BATE), THbLBELRY A7 E2GIEZTEIIRTA vy T4 Th4E
La%, 512, BAE. K LB aI R 2 w2 2 Lot
T&EZ—hHT KMLZBEICIRENLHMTLIAETEADE V., £
Dz, BEHOREHIE, TEAHOY 27 OBEVEEREITAAT S
(F57%) B2 A LAWY, 2ok S RAOMERREE. BHFIBLA
PoiE, FEHICE A AMBEIZOWT, FV—TFR¥ofatic it
FbEbZLICE > THIRT 22 ENTE %,

2 EoRHER X, BORFEDY RIS Uil 2 ko 5 2 L AT
&5, BIZIE, HEBHCIBVTEWAHREZRETLIIENTE L, 0
72, T LR IOV TIE, AREIEORBERZMILRE LS
WO L) b BRI 201, TFAoIFTEEMENES (unfreiwilliger
Glaubiger) T#» 2%, FEEMEL OBEL. FRETODL L TR, &
BREHOFEIC T AN WT, %L BRI WA,
MEREOWESL O IFEEMEELECETEINE BIZIE T 1754

31 EREICDWTIE, BIzIE. LoPucki, 51 STAN. L. REV. 147, 149 £.(1998) Z:H,

32 ATRZE L LC. Blumberg, 11 J. CORP. L. 573, 616 £.(1986); Easterbrook/Fi-
schel, 52 U. CHL L. REV. 89, 107(1985); Hansmann/Kraakman, 100 YALE L.].
1879, 1882 £.(1991); Posner, 43 CHL L. REV. 499, 506, 519 £.(1976).

33 ZhiZoWwTid, Enrigues u.a. , in: Kraakman u.a.(Hrsg.), Anatomy of Cor-
porate Law, 3. Aufl. 2017, 79, 93; Leebron, 91 COLUM. L. REV. 1565, 1584 f.
(1991) &, FiEWZEE L CTiE. Akey/Appel, 76 J. FINANCE 5, 25 f£.(2021).

34 Stone, 90 YALE L. J. 1, 68(1980) %,

35 Easterbrook/Fischel, The Economic Structure of Corporate Law, 1991, 50 ff;
Posner, 43 CHL L. REV. 499, 501 f£.(1976); Stone, 90 YALE L. J. 1, 68(1980).

36  Armour/Hertig/Kanda, in: Kraakman u.a.(Hrsg.), Anatomy of Corporate
Law, 3. Aufl. 2017, 109, 115 {; Bainbridge/Henderson, Limited Liability, 2016, S.
295; Blumberg, 11 J. CORP. L. 573, 616 ff.(1986); Leebron, 91 COLUM. L. REV.
1565, 1600 ff.(1991); Stone, 90 YALE L. J. 1, 68(1980).

37 Armour/Hertig/Kanda, in: Kraakman u.a.(Hrsg.), Anatomy of Corporate
Law, 3. Aufl. 2017, 109, 115 f: Wagner, RabelsZ 80(2016), 716, 7653 21,
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Uy EINOEBERSE), EERIZEAE L CEEEHEE (freiwilliger
Glaubiger) 128N 5%, L L. fE3EEDE RIEEICHED R0
ST HEFLIENTES L) O, WHIE. ¥k M Lo
WERVWEVZDTHA ). HERIF. —EWEENERICDH 2 & kA
W2 2 TTREMEA S 225 Th 5 S 512, HEERIE. Bl ZITHHRD
Rop ot RBEN 2 AEET @ 212, EHRAREEIES ) A2 ZIE
MCFHECTE 2V EDZVTHL ). MEERIT, BIZIE, HlREH LD
DEHINHINTT 5 KOGHEZ &) X0 b Lo, IHMEEMEHES I
THOTHLY UEDLHT, FV—THEICBTHMEEIE. AF
T AR5 i 2 W R 5 2 WREVED S 5 o

2. AIREEA X 2 i

—Ji T HIREATOMFE % H S il b A 25, BAKMII BT
ZAEMEMLIE, BAROMEMRESZEHT L E V) HIZET 20T
Ho' THLIHREELEH LSS IE, WALV TH-THRE
BT 5 2 EDREE 4 50, RICHRIED 2 UG, ¥R EH

38 BIzIX. Easterbrook/Fischel, 52 U. CHL L. REV. 89, 104 (1985).

39 ZoMEHE LTE, ERAERMELARI 707 7 A VK E N TV 5
Gy PIZIEKRBELRISMTRONS X912, RIREED 1 DFTHEATY S
7o, BEEHSER ICHBEICRZHEENEZONE, ZRICHLT, 1H
S TY05dh Bt 3Tk, KRERESVIZR W,

40 Muscat, The Liability of the Holding Company for the Debts of its Insolvent
Subsidiary, 1996, 91, 184 f.

41 BREMICEBM W EH 12O W T, Korch, Haftung und Verhalten, 2015, S.
109 L2 08,

42 Blumberg, 11 J. CORP. L. 573, 618(1986); Geistfeld, 10 JETL 130, 138 f.
(2019); Muscat, The Liability of the Holding Company for the Debts of its In-
solvent Subsidiary, 1996, S. 91. H FAEDEICEL TWb,

43  Bainbridge/Henderson, Limited Liability, 2016, S. 297 f£. 21,

44 Easterbrook/Fischel, The Economic Structure of Corporate Law, 1991, S. 42 f.

45 MWRFTA2EH) L2BeL20hEhohwe35E, ER (RTHE) ~
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2

EEEHICHL A2 THHH " L) b, EHAREL. 200 X
7 DOREIWRATKIFIZHALT 5 L E R bN5E. S 51T, FoONEHITER
TR A7 OWRE D726 L, BRERNEWEICT L, 202D, H
WD % 8 U728 e OBEARRERE (VbW 5 3 ZRE D%, market for
corporate control) 2SWHF BN L THAHY,

AWREALZ 3T RO X 9 Zawitid, 7V — 7 REOIRIZET 5,
ERZMICHAZARFMEICB L, 23T L Haoadifmiitiizi
WO MR OISR O B H T B B OMEIRIR . 70—
TREOFSHOFG VAL o TETRE SN T B YA ITIERE
LBV, ZOREITE, THEEOmRL. bIERAROERL L)
ZEEHRY LEVvA, ST REOTARICOV TEREMLEAD
B LI BAICL-o TR, EFLLZWHEMRSEIL (Konglomera-
ten) DHEHAZE LS RLBENDH L, ZD720, HARETOHIMLE 5%
FHET LI LRTERNY,

NODRRERE (ZTH) ZREICEHL T ALEICOA, HEITEHNE LS,
SHIT, MoOMT L ZOREDOREFRIE & ) WA ICEE T2 L8P AL ST
HH)o TDORIZOWTEL L X, Easterbrook/Fischel, The Economic Struc-
ture of Corporate Law, 1991, S. 41 f, 45; dies., 52 U. CHL. L. REV. 89, 94 £, 99
(1985).

46 Blumberg, 11 ]J. CORP. L. 573, 614 £.(1986).

47  Easterbrook/Fischel, 52 U. CHI. L. REV. 89, 95 £, 98 £.(1985); Easterbrook/Fi-
schel, The Economic Structure of Corporate Law, 1991, S. 42 f.

48 o7z, T HbDE LT, Blumberg, 11 J. CORP. L. 573, 624 £.(1986);
Landers, 42 CHI. L. REV. 589, 618 £.(1975); Muscat, The Liability of the Hol-
ding Company for the Debts of its Insolvent Subsidiary, 1996, S. 154-176; & 7=,
Habersack/Zickgraf, ZHR 182(2018), 252, 262 f; Pacces, Ondernemingsrecht
2023, 268, 271; Wagner, RabelsZ 80(2016), 716, 764 f.3 S,

49 Bainbridge/Henderson, Limited Liability, 2016, S. 294, % 72. Muscat, The
Liability of the Holding Company for the Debts of its Insolvent Subsidiary,
1996, S. 166 ff.H S,

50 ZDN¥;& LT, Bainbridge/Henderson, Limited Liability, 2016, S. 295 ff; %l
DORMHE LT, Muscat, The Liability of the Holding Company for the Debts.*
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BEQORAETREN G 213, HEZITEE=2Y > 2 (monito-
ring) ZWALT B4 vy T4 THMH L WREEDO) 22 ZED BA
KW V= T REOBRAH ORI FAHISH LT, X0 B2
RADELRABLEDLTHS e 2O LD REMBLIZIZBMO T 2 K
PELT, BEOREFPREONLMHELH L LEL DN, S5IC,
MEREAEIE, POERE 7 7V — TR ORERH 2 3R B 2 L1255
IO HEEIE. BEOBESSIIEE L RWB AL R hv, &
D DITEREEICB WV TId, MO B E Rk 2 MEGER 12 X > TIRIE
VxRS 2 2 AT E 2%, RS, EEEEEOBE A RTh, &
FEORIBEA 2 VHE I, H S ZH 2 LT 2 S RIC I
WOMGEBET 52 LA TER VD, BEOTZ FHEEINT 5%,

S50, F = FREOBEIIC B 2 REHED NEARDPEHI R
DVRTWVL 720, FLBEOWEEME, BERHICHLTET LAV R
7 MR AT B 2 B 2 B2 b 2™, 2Dkd, FV—TREL
BULEREMLO) 2713, BESoREEICE > TE D) bR ZTIE
WHND, LALENS, U A7 RN R ARSI, SHdeE 217 #%
BROFRIIE % S F, HAEE LOHEE L2565,

N of its Insolvent Subsidiary, 1996, S. 173.

51 Bainbridge/Henderson, Limited Liability, 2016, S. 300; Blumberg, 11 J. CORP.
L. 573, 613 £.(1986); Easterbrook/Fischel, 52 U. CHL L. REV. 89, 94 £.(1985);
Habersack/Zickgraf, ZHR 182(2018), 252, 260 £, 264 £.

52 Fleischer, ZGR 2001, 1, 21 f; Muscat, The Liability of the Holding Company
for the Debts of its Insolvent Subsidiary, 1996, S. 13.%: .

53 NIV, Armour/Hertig/Kanda, in: Kraakman u.a.(Hrsg.), Anato-
my of Corporate Law, 3. Aufl. 2017, 109, 110.

54  Easterbrook/Fischel, The Economic Structure of Corporate Law, 1991, S. 53;
dies, 52 U. CHL L. REV. 89, 97(1985); 4 wikike LCix. Blz1X. Haber-
sack/Zickgraf, ZHR 182(2018), 252, 263 f.

55  Bainbridge/Henderson, Limited Liability, 2016, S. 297.
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3. ENBHIO N

Th—TEECBILHAMOTER, HHZE U THRILLTL, 20
FF EIBIICHE— S MRS ADTETIE L2 WD . TR S
NV E W) EELMEDERS. L L, 20 % 5Bkl B 2
TRAEET, BYICATOERAMAT S L ERBETH 5, HifiE
KEASHMTHE 2 A X2 280 0N ZORE, BHNRE 22540
¥13, EBRR R BT & AR TES EORFRERAD Ik D, il
DEMRFHBERELEZEDTULEA. TOT Lid, ZOEIIEZE
BEIZE ST, TARHITHT 2 BEROBREEOKEL BRI E T
FRHERE A D, TOME BREEZED AT, GRERZED 0%
Kk oT (ki3 Hisd SHR s 2™,

ZOX R, BlAE BEOBBISSERISER S TH L I LR,
LE27—Yary Ay (REOFHEIRY A 2) & BZNLLENRZ
ZLHOEMT, HICBAT AT AERD, R AKEZIzFRLE
Za X P OIHRLEATD S EATE DA, BUbO AR 2 353 Lz v
LIANEALS LMY 5557, BHHEE 22 0EOME. Hiz
BAE S EAES 20, BOT& %23 IO 7 1Kk
L7201 2o 2 EATB 2 H0D 2 & T 20 &9 2Pk KRS
ZENTEDY,

56  Easterbrook/Fischel, The Economic Structure of Corporate Law, 1991, S. 57;
Geistfeld, 10 JETL 130, 143(2019); Wagner, ZIP 2021, 1095, 1098% 18, 7=,
Grundfest, 102 YALE. L. J. 387, 395 £.(1992) (#¢FDILpHIE: (Pro-rata-Haf-
tung) \ZRCR) H SR,

57 ZHUCET B ATHFZE L L T Wagner, RabelsZ 80(2016), 717, 781.

58 [IERVIME| OEg LOBEMIEIC O WTIZ, Bainbridge/Henderson, Limited
Liability, 2016, S. 297; Easterbrook/Fischel, 52 U. CHL L. REV. 89, 111(1985) %
it

o
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V. 72tk KOHEHE IS 2 B

TN —TRFEOFEHIHT 2B OTEIZOVTIE, THFETHE
FOBSEB L OEEREFOBE LMo SN TEL, L2L, &
O, FTIAF 2=V ICBVTER RO EELMEZ %L LT
WBRZEPL LBV, V)DL, HZLOFEIBWTIR, HEEZT
2H SV —TFREOTEMI LTT SAMICHERTHETE . T4
MO ORINE V) FEAESE L2 WH S TH S,

oz, FRE A F) ROREEH T b 7zOkpabi¥] Pz
BIRENT WS, A FVR - F Ty FDOTV—TREOBEHM (Royal
Dutch Shell Ple) 2z, 74 ¥ =) 7®OF44k (The Shell Petroleum
Development Company of Nigeria Ltd) (ZFRipNEE S =2, +4
V) T OFEIHRERE 2170 2T OB R T HEIAT
Lo 72% ZRIZD b ST, IV — T REOBEHITHT 53
B FA TN TIBIBFBRTHUICL LI LR A FY ZAOFEHT
DENFENDOT 7 L A 2T 2 HH R LOTH L, TOHPIL
EENZNESE GO ELEL) LTI S FHMERTEE 45
RWEL OFEFZREGRTEDOTH b, 29 LRz ELERIZS
B i2b7= 0 WEAEOERIZ X 2HIBIEES T %,

1. %794 F 2= VIZBT3AR5%E2KE 2 b OWNIILD A
FEBMZY T4 F 2 —12BnTid, EEE, #EB L 0GR

59  Okpabi and others v Royal Dutch Shell Plc and another [2021] UKSC 3 Rn.
4 ff.

60 [EEDHEBIE LT, Lungowe and others v Vedanta Resources plc and anot-
her [2019] UKSC 20; Choc v. Hudbary Materials Inc. [2013] ONSC 1414; 7272
L. 8% 256 & LT, Chandler v Cape plc [2012] 1 WLR. 3111, Rn. 1 ff. (31
TR L7277 7 ) B OT-54L); CSR Ltd v Wren [1997] BC9707084, 2 ff.
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E OERRF A ANEORZRM 2B B2 RE L T iawn/zolil, Ths oo
BB CROIMBRIRST TIEL TV L I L%\, ZORIZDWTIE,
FUIZ3ODOHEMMBBITON L,

B2, WEZDOET L HHEEICB T L HBTHESAHTH 556
Wb, BIZIEH T TiE, VedantafFihDBED & 9 &, FIZE D
Z LW RS HMKHLT 2 2259 (Conditional Fee Agreements) A%%%
IEEhTws,

B, ERESHEZ OB E T ICREL T ARWEAEND
2%, bok b, HIZHHER (law in the books) AT 72 HikE X
%hHEIENEL RV, Bl ZIX0kpabiflTld, MLEFHLHITFA T o
VT OFEREDA F) ZAOFERELFEFEONETH LI L EHTRE LT
72%,

BEEICREE 22013, BB 20@HE L EOERTH D .
CHIBHESE LR ELOBLFHTH - L) DIk, HHIC X 2k
DFEJi R FEOBARE SN THARVEICBWTIE, BRI ER
EoTIFEALENEZF VI EDL NS TH D, GHPLHRK. A
A HEGAE, RESBM EOEMIEIL L TV G, HEEHE
FRERMEEZA L TR 2YEICL, BN ROEIEZYITS S 2:753‘&)5650
COLX) BRI, 7 AR BEROEIEHINDLGATH - TH,

61 Lungowe and others v Vedanta Resources plc and another, [2019] UKSC 20
Rn. 90.2 512, MEORREEE X, €O L9 RifFRRFH 21T 9 720 O i ek
BAARELTED, #HLTwiawE LTwb (ebd Rn. 91),

62 Geistfeld, 10 JETL 130, 140 £.(2019).

63 Okpabi and others v Royal Dutch Shell Plc and another [2021] UKSC 3 Rn.

64 ZNIZOWTIE, Geistfeld, 10 JETL 130, 141(2019); C. Kénig, An Economic
Analysis of Supply Chain Liability, 17 f.(Working Paper v. 30.4.2024, verfiighar
unter https://ssrn.com/abstract=4819667).

65 HNFUVAXx v TIZOWT, L. Hibner, Unternehmenshaftung
fir Menschenrechtsverletzungen, 2022, S. 24 ff.
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WEZD GEBUFHMOTIEEZZITTWDE 2 ENEnH) ., YHEOFH
THBEFREL L) L T2HHZHWT230TH 2%,

2. [l

DX ERERIRDIE, WHRELEMTSERB L ORERO VLR E
VL rrIling . BEFNBLIS S TIUE HEZPDIIET S v
TA Tk 29 LHEZRDARMICHILT 5 2 LA5TE 2 i%ZAlia A
MEEZIN G- E N NE RSB, YT I F 2 — V2B 5L AHER
BIEEMEICOWTIE, @i, Cofk#l 2 ) OAEREEICTIET 5 7 v —
TREOXF 23R ETH L. L, BEABEDOVEHIZE ST, &
NSO ERLEERBT 22 LEIATRETH 220, EDOTHETDH
bo TOIH, FRINIBIEE LT, HIHEHE & v RFEOMILIRITK
WEEL% 2T, Z0BEHLBEIHRHOME SIS L TEHETH LY,

a) BAES LUHRERNDIERRE

V7 T77ua—FE LT BABENOERLZE LT, THIIBVT
MO 72 WSO B 2 805 & ) b BV TG S hd X )y
AT LM%, Tz, R — A AN E R BRI & e
RTH LY £ OWMAZH XY Bl % 534 ) Bk 7o & v )R
DTV EY, FEEIZ, 25 LMBBRORLE 2 7% 5 H6lid

66 ZIUIDWTIE. Lungowe and others v Vedanta Resources plc and another,
[2019] UKSC 20 Rn. 22 H&[[-] AR 5% Y ET AR 2 HE T 5 Y) 2
WA CTh o728 LTH, K S Y © 7 OB TRIEIIESR (sub-
stantial justice) ZHBSNHZVEWVIBEMNZRY 27D 572, ]

67 ZODIEh. FBHIK L CTBUE 2B 2 4THT 2 WREME D & B 5 AAFTE
TED ZNEAREDORLTIE R\,

68 EWHMETFNIZOWTIE, Hiibner, Unternehmenshaftung fiir Menschen-
rechtsverletzungen, 2022, S. 383 ff.H &M,

69 Beckers, ZIPW 2021, 220, 230; Geistfeld, 10 JETL 130, 146 ff.(2019) =,
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e Bl shTnbd, Zo—flE LT, £ ORENEBRBEICSML
TWRIZEMRRITONLY, ZOWMEE. TF - 7IFOEREHEE L

RLENINY T TF Y AN SEENRBDOTH Y, 20 I
BOBHREZBIET 22152 2042275 4 712, ik x —
H—=REBENGMWAE, N TITTFYaBIONNFRY VOFEAMENS
MLTWa, ZHud, #ilETHICB T B 7@ 4wtk &) biFbik
MROWFHEEHME LTVE, 2L OREFZOMEICSMLTHED,
Primark#l, KiK#:3 X OH&M#AL & v o 726l H D75 >~ F &L
Twa®, REEZBMHEAW S0, FLLTLELF—Ya v
2y NDWETHoTE2 BN,

ZoMop & LTid, RKBROREEEZR EF L 75612645 315 6T
NVDH Do PIZIE, Z7a—=r - F—=F=v 7 - FFATALN - ATV
% —F (Global Organic Textile Standard)™ %7 =7 hL—F - 7% 2
¥4+ A% v ¥ —F (Fairtrade Textile Standard)”™ 2522725,
ZERPEUICL 22D LD BHIET VORI, #l2id, EUna XL
(EU Ecolabel)™® %, 20194\ IR IR B IS & > THA SR F
A OMHET )V [§ko KR ¥ >~ (Griner Knopf) | OTFLAIZDH FENLTW
27, ThHOREO B, HEZIMEAT LRI AIE X OB
BRI R e HECHEE SN2 L DR E WREICT A 12 H b b

70 https://internationalaccord.org/ (&£ TH w7 = 744 t L, 20254 2 H12
H A% B E) .

71 https://bangladeshaccord.org/.

72 https://internationalaccord.org/. ZDOMDOBIE LT, Geistfeld, 10 JETL 130,
149 £.(2019).

73 https://internationalaccord.org/signatories/#signatories-search.

74 https://global-standard.org/.

75 https://www .fairtrade.net/en/why-fairtrade/how-we-do-it/standards/who-
we-have-standards-for/textile-standard.html.

76 https://environment.ec.europa.eu/topics/circular-economy/eu-ecolabel_en.

77 https://www.gruener-knopf.de/.
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BRI EN L MERBICLFAEORLVH Y, ORI, HER
HIFEARRE AR AR SE O S BEBEN R & 574f L BT i st
X559 FB2LIhHB™,

O L) EWHEICHT 2R A =27 7 4 TOFEDEE, W -
RBNELTAEE B O LI EEB L OHREROFIN ) M R EED
BT 2, chETnl s, EWMMROZOOHRIL. HEE
REAROBRIEICH T 5728k % b 725 LTIV AW, WHHE R
HERMPZ D LB EZITI) . 20T BT & 2 #iPHIER S Tw
b0 TD/2H. TOFERPILFHIZHAZ KITTZLIZELL, LA, i
BRTAT 4 TICKELMY LIPS 236122 LT, FFEofinse
BESTFICBOTORNETRDONDIZE EF D,

b) D H % HWEDMEDE]| LT

EHI—REALT TO—F L LTIk, AMERERLTREMIES k- Tk
BE SN OWT, TOBREEREEICT S L) HiEdrd 5. #iEE
MW TGO 251 & EiF5 2 L Th D, it LTk, #ix %

78 HlE LT, $542014/95/EU (CSRIE4) 1230 < pgikit (HGB) #5289b5d
X O289c5c. AP ONICBAARBAT (BHI2019/2088/EU) Z:M8.2024467 H 6 H ¥
WCHEIN B AR T & L ASRBAT & LT 7 i ZEFERE T RE 1 A5 5 A
(CSRD ; 5452022/2464/EU, ABL L 322) 12X ), KgAK SNz FAEC
KETIE, FyF-75027 -9 —VA M) — FUHED X OS5k
(Dodd-Frank Wall Street Reform and Consumer Protection Act) #515025%-45
15044 (124 Stat. 137, 838-847; C D HIZDW T, LD XHkE LTy Shul-
man, 49 COLUM. J. ENV'T L. 479, 504 ff.(2024). F#ftnf BEME# & v ) wikF
BRI % 3L 22 Sk & L C. Schon, ZEPW 2022, 207.

79 FRRICERN R BEE E B DE LT, Chambers/Vastardis, 21 CHL J.
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